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 1 Campaign for Planning Sanity

 1.1 The following submission is on behalf of the Campaign for Planning Sanity the national advisory group for local communities affected by adverse planning and development proposals. Our remit in as far as telecoms developments are concerned relates solely to the planning processes, and not to the question of health concerns, albeit that in as far as both the procedures and representations are concerned the issues cannot be totally divorced. We tackle all developments from the viewpoint that it is in the first instance for the local communities affected to determine whether a specific development is adverse, and not for us to dictate such issues. Our role is to help the local communities present the best case they are able, ensuring that in as far as our limited resources are concerned we provide them with the best advise possible.

 1.2 Our secondary role is to make representations, and/or lobby for changes to procedures, legislation, best practice, and to promote cases through the courts that will benefit our members as well as the public at large. This has led us to make many recommendations on a wide range of development issues including telecoms, both for changes in legislation, as well as the introduction locally of Supplementary Planning Guidance (SPG). As part of that general approach we were contacted by Richard Spring MP, with a request for help in compiling a proposed Telecoms Bill, the outcome of which resulted in the basic text of the now 'Town & Country Planning (Telecommunication Masts) Bill 2004' being written by Planning Sanity, but with some input from Mast Sanity and with textural alterations, and fine tuning by the Public Bills Office. We shall refer to this in some detail below, for no other reason that many of its provisions resolve the concerns of the vast majority of those involved in telecommunication development disputes.

 1.3 From the vast number of people that contact Planning Sanity in relation to proposed and existing telecoms developments it is clear that there are major concerns and failings within the present system. In 2002 the London Borough of Harrow undertook a survey of all local planning authorities in England. The following table sets out the results of that survey:

Results of London Borough of Harrow Survey of English LPAs

· 419 questionnaires were sent to Local Authorities and 158 replied (37.7%) 

· 95% of respondents thought telecoms equipment is an important planning issue 

· 73% of respondents thought telecoms is an important health issue 

· 98% of respondents said proposals produce strong public reaction 

· 77% of respondents thought current legislation is unsatisfactory 

· 84% of respondents thought the planning regime does not deal adequately with community concerns 

· 84% supported the principle of a Local Authority Telecoms Network to:-  Exchange Information; Act as a Local Authority Lobbying Group; Identifying research needs and commissioning projects; Liaise with technical and scientific bodies; Liaise with interest groups.

It must be see from these results that planning professionals that have to deal on a daily basis with planning applications for telecoms developments accept that there is not simply a problem, but a major problem. That the present system is unfair, it fails to address the main concern of the public and that more coordination between planning authorities is needed to lobby for change and to bring together the various interest groups and scientific bodies. It is the view of Planning Sanity that such a combined body is well over due.

 2  General Planning Processes

 2.1 The general policy framework of telecoms planning processes is in tatters and all but discredited in those areas that have suffered from the bully boy tactics now being implemented by many of the Code System Operators (CSO), and to a lesser extent by some Local Planning Authorities (LPA), and most certainly by the policing authorities the HSE, NRPB and OFCOM turning a blind eye, whilst an oft put complaint by the public and with some evidence of its truth, a total disregard by the ODPM, the Home Office (in respect of TETRA) as well as other government departments, not only from policing but from the blatant refusal to undertake a serious review of planning policy, and to implement some basic changes that have been demonstrated to be working in Scotland, such as removing the prior approval process for telecoms in England and Wales. The blame for this must firmly fall at the Governments door in particular the succession of Planning Ministers and the Deputy Prime Minister John Prescott.

 2.2 In 2003 Planning Sanity attended an API organised meeting with the then Planning Minister Lord Rooker, issues were raised the Minister was clearly ill informed, had not been correctly briefed and/or had been deliberately or otherwise told that the system was other than it was. We were told by that Minister that he would take action to correct certain matters, or at the very least that he would report back. Albeit we received letters that the issues were being looked into further, we are still waiting for the action promised by the Minister. In the mean time the bad policies are still in place, and the injustices are still happening on a daily basis

 2.3 It is the view of Planning Sanity that if the voluntary and statutory schemes that are already in place were working well then many of the problems now being experienced would be avoided. Pre application consultations are often none existent, and in some cases the information gathered is given no more than lip service. The much heralded Traffic Light Scheme (TLS) has no teeth and no independent appeal structure, albeit the public can complain to the Mobile Operators Association (MOA), the reality is that MOA at best can do no more than make recommendations, and cannot reprimand any Operator that fails in their commitment to the scheme. What therefore is needed is a clear and robust statutory scheme that has an appeal structure built in, either by complaint to OFCOM or by the ability of the planning decision maker to be able to take into account failures to follow the guidelines set out in the scheme.

 2.4 One of the greatest problems within the planning system generally is the lack of funds, it just is not sexy to divert funds into the service, when other more politically sensitive areas are seeking funding, such as schools and hospitals. The problem lies in the fact that most local planning officers are over worked and under paid, this results in rushed decisions, often within departments due to poor wages that are staffed by inexperienced, and/or under qualified personnel. This is not their fault, as many of the existing staff though under qualified could still do a good job, if they were not also under extreme pressure to complete targets. There is though a simple solution to this problem, turn planning departments into self funding resource centers, by first allowing local authorities to set their own fees for all aspects of the work. Whilst linking this freedom to set their own charges and take control of their own finances, to the need to recruit more staff, and to offer a better consultation and advise facilities to both the developers and local residents. In or view the average charge for a planning application should be trebled, whilst allowing some flexibility to ensure that home owners undertaking minor improvements are not priced out of seeking the required permissions. It is the view of Planning Sanity that the vast majority of commercial developers can well afford, when viewed against the vast profit margins on development land, significant increases in planning fees.

 2.5 In the case of phone masts an increase in the fee for both prior approval and full planning would enable local planning authorities to employ appropriately skilled staff that are able to understand the complexities of the systems, as well as being able to take a far greater pro-active role in policing emission levels and other breaches of planning permissions. This would be to the benefit of all parties, and would re-introduce credibility into the system, particularly if coupled to the ability of the public to have a greater say in the final decision. And in light of the decision of the Court of Appeal in Orange PCS v Bradford (Valuation Officer) [2004] EWCA Civ 155 that phone masts are commercial developments for rating purposes, that a rating scheme is introduced that would allow local authorities to fund the policing of emission levels, and to monitor potential ill health clusters, which would allow a national database and research trust to investigate the medium and long term effects of emissions from telecoms installations. Such policing could be included within the work already taking place by Environmental Health Departments, and would be little more arduous than areas of work such as that of inspecting food premises, and due to the income generated from the rates/local tax this would not be a drain on any other budgets. The overall concept being that a full and comprehensive statutory scheme is introduced that the public will have confidence in, that is funded by the operators, but as that funding is through charges and rates the public would see it as being clean money, that is funds that is not buying the silence of the decision-makers.

 2.6 The key word in planning decision miking has to be that of 'openness'. When the public see decisions being delegated to officers, or even worse decisions being taken by central government in the form of the so called 'Prior Notification' process whereby decisions are not made locally but have effectively already been granted by the Development Order. Openness and public participation does not mean that simply because the public object a  decision of refusal has to be made, quite the contrary, it means that when the final decisions is made that the public, the developer and other interested parties can all walk away and say I have had a fair hearing.

 2.7 I will deal in detail with the various procedures below, as well as the many loopholes and findings of the court, and where we should be going to ensure a fair system for all parties. There are 3 separate and distinct processes for the approval of telecommunication installations in England and Wales, and a slightly different approach in Scotland and Northern Ireland. They are the notorious and discredited 'Prior Notification' procedure, the Prior Approval procedure, which of all the processes deals with the majority of applications, and full planning permission. There are some different approaches to some specialist areas, as well as having a wide number of other forms of telecommunications that come within the general heading, but which rarely get mentioned, for instance, pagers, traffic control systems and network rail. But contrary to the believe of many there is no difference within the planning process or considerations for TETRA system as opposed to other mobile phone systems, therefore TETRA is and should be treated in the same way, that is not to say that some criteria will require greater consideration due to the potential effects of the system. 

 2.8 Section 59 of the Town and Country Planning Act 1990 granted the Secretary of State the power to introduce Development Orders. As a consequence of those powers the Town and Country Planning (General Permitted Development) Order 1995 (GPDO) was introduced. This covers a range of developments, these are set out within Schedule 2, we are concerned with Parts 17, 24 and 25 of Schedule 2, whilst Part 24 was amended in 2001 Parts 17 and 25 remain as per the 1995 Order, all of these are gone into in detail below. We are also concerned with a number of the Articles contained in the 1995 Order that often get forgotten but are nevertheless of considerable importance, we shall also go into these below. It should be noted that Scotland, England Wales and Northern Ireland are all subject to different development Orders in as far as Part 24 is concerned, albeit the provisions for England and Wales are identical.

 3 Prior Notification

 3.1 This really is a convenient heading than really being a correct description for this general process, until 2002 there was indeed a process that was termed prior notification, but ch Government removed the obligation to notify the local planning authority, although the provisions granting the permissions remain in place. Many of these we go into more detail below, therefore I shall simply touch on the processes here.

 3.2 The Prior Notification processes only apply to England and Wales and are effectively brought in due to the exclusions contained within the Town and Country Planning (General Permitted Development) (Amendment) (England) Order 2001 and the  Town and Country Planning (General Permitted Development) (Amendment) (Wales) Order 2002. And it is these provisions that we set out here albeit the paragraph numbers are those of the England Order.

 3.3 Prior Notification is meant to deal with all small CSO developments, in practice this is far from being the case. I would refer you first to the more detailed explanation of the Prior Approval process for the general procedures, all we are concerned with here is the end product. A CSO will decide that an installation is needed on a given site, after deciding the site and type of installation required he would refer to the criteria set out in the GPDO. Which starts out from the premise that the Government have already granted planning permission for all CSO developments, if any of the criteria set out in the exclusions in A.1 are met then the application requires full planning permission, if any of the criteria is not exceeded then a reference is made to the criteria in A.2. If any of that criteria is exceeded, particularly that set out in A.2(4) then an application for Prior Approval is required, thus anything left is effectively what can be termed Prior Notification.

 3.4 There are some exceptions to this, but for our purposes we shall stick with those set out in A.2(4)(b), and will deal with aspects such as alterations to masts below. The criteria in A.2(4)(b) means that:- 

· any equipment housing, or combined housing that does not exceed 2.5 cubic metres;

· Any installation on a building or structure other than a mast which does not exceed the height of the building or structure at the point where it is fixed by 4 metres; 

It should be noted here that most installations would consist of both equipment cabins and antenna, thus the mast or antenna might often fall within the remit of Prior Notification, but the equipment cabin would not, therefore an application as to prior approval would be required for the equipment cabin even if the antenna could be installed. Similarly, if there is any equipment ancillary to the equipment cabin, for instance a standby or emergency generator would require an application for Prior Approval, even if the equipment cabinets were considered Prior Notification.

 3.5 This process gives us the greatest concern as it clearly means that local residents faced with  telecoms development have no say in the decision, the LPA are not consulted, there is no effective control, and for all intents and purposes no need for knowledge by the LPA of the installations existence, albeit to be fair to most operators they do inform the LPA of the installation. Therefore, it becomes difficult for the LPA to keep overall control on the role out of telecoms in their area, and we have instances, particularly by Hutchinson 3G, who at one point had if our information is correct instructed Crown Castle to find them 4000 sites using the 4 metre loophole to install full sized installations, where masts were refused by the LPA only to find that an installation was installed under the loophole.

 3.6 The discredit to the entire planning system by the publics mistrust and annoyance when they are told they have no right to not only comment, but be informed, of the development is immeasurable. This mistrust is further compounded when the residents discover that the loophole was deliberate and that Ministers had actually approved the process, and had actively taken part in a PR exercise to cover the loophole up and to attempt to promote the changes in 2001 by removing the inability to comment, and where the Planning Minister (Nick Raynsford) had made statements that all future (mast) applications would be determined as full planning applications in all but name. 

 3.7 The pre August 2001 process had two schemes the 28 day process, and the 42 day process, these were scrapped and in the PR that followed people were led to believe that all future applications would be more robust. And strictly speaking that was true, however they failed to mention that rather than incorporating all the old 28 day procedure applications within the new single 56 day process, they were effectively taken out of the process altogether, by the A.2(4)(b) loophole. This was a cynical and in our view deliberate move on the part of the Minister to pull the wool over the eyes of the public, and it succeeded as there was hardly a murmur of objection, but that one single act has caused untold suffering for tens of thousands of residents across the UK who have had masts forced upon them without being able to make any challenge whatsoever. Planning Sanity blame the Labour Government for this, and in particular the then Planning Minister Nick Raynsford, and of course the present and successor Ministers for failing to correct the unfair provision of A.2(4)(b) particularly given the assurances of Lord Rooker that he would look into this provision.

 4 Prior Approval

 4.1 Strictly speaking Prior Approval in as far as telecoms is concerned comes under two separate processes, those by CSO and which are governed by Part 24 of the GPDO, and those that are governed by Parts 17 and 25 of the GPDO. Those that come within Part 17 are set out in the section on Network Rail, and those that come within Part 25 are set out in the section  on Telecoms Developments by None Code System Operators.

 4.2 The process by CSO Prior Approval applications are in essence very similar to the full planning process, an application is submitted to the local planning authority as to whether prior approval is required. The application is advertised in the same way as full planning applications, by either placing a site notice, advertising in the local media, and by sending notices to local residents. Who then have 21 days in which to comment, although in practice many local authorities allow a longer period than this, even in some cases up until the day of the development decision. The LPA then determine the application, but unlike full planing the decision is not of it self to approve or refuse the application, although in reality that is the end result, but to decide effectively whether planning permission is required. The LPA must then inform the CSO before 56 days have expired from the date of the submission of the application, and within that period the day of receipt and day 56 are included.

 4.3 The process is guided by both the GPDO and Planning Policy Guidance Note 8 Telecommunications (PPG8). Both of these documents give confusion, not only to the public but to planning officers as well, more clarity should be given, yet when the ODPM is approached the comments that are received rarely give any clarity. The easiest confusion is in the statement at paragraph A.3(3) of the GPDO which sets out that an application must be made to the LPA as to whether Prior Approval is required for the siting and appearance of the development. That is then taken as a literal statement as to all that is required to be taken into account, and nothing else. But that is far from being correct, but even if it was, it is then taken to be very restrictive in its interpretation, for instance, and we shall go into this in more detail below, the LPA will state that health concerns cannot be taken into account, but it is clear that if there is concerns on health, and the site is close to a school, then whilst health is a trigger, it is clear that it is the sites location that is inappropriate, and therefore it is a siting issue.

 4.4 One of the most often heard statement that first time callers to our helplines make is that they are told by the planning officer that the Operator does not have to apply for planning permission as this has already been granted by the Government, whilst that may well be a factually correct statement, it is clearly an inappropriate and misleading statement to make. It is understandable why an overworked planning officer may make such a statement, but it effectively means that many residents are denied the opportunity of making representation to the LPA on the development. Whereas if the planning officer said, this is a special process, planning permission is already granted but you can still make representations that we must take into account when we decide whether to confirm the planning permission, then the resident knows that he can make comments, that they will be taken into account, and that a decision has to be made by the LPA. This confusion needs to be addressed as a matter of urgency by a letter from the Planning Minister to all Chief Planning Officers setting out how the public should be made aware of the processes that have to be followed.

 4.5 A significant number of Prior Approval applications are determined by delegated powers to officers, whilst in theory there is little wrong with officers dealing with minor none controversial planning applications. Considering the wide public concern it is clearly wrong to determine any telecoms applications in this way. The justification given by Ministers is the need for a quick determination, yet Scotland has ended the prior approval process and they are still proceeding at a reasonable pace. There is then little credibility in continuing with the Prior Approval process for England and Wales, and the injustice the system inflicts, not simply because decisions are not being decided by elected members, but because of the extreme pressure on both officers and members to determining applications within this very tight time frame (we deal with this aspect under the section on the 56 day loophole).

 4.6 The strict time limits of the Prior Approval process means that if an LPA do not have sufficient information to make a determination, for instance they might need more info on alternative sites, they are forced to either approve the application with only limited knowledge of the proposal, or to refuse and run the risk of having the application overturned on appeal, with the prospect of the CSO seeking a cost order against the LPA. Clearly not a good atmosphere or process that instills confidence in the decision or system. We have many examples of where the delegated powers of officers was such that they can only approve the development, but the time limits meant that they could not put the application to committee because of the limited number of committee meetings within the 56 days, but where the officer would otherwise recommend refusal. The choice being to approve an unacceptable development, or to exceed the time limit and have the installation approved by default.

 5 Full Planning Permission

 5.1 Whilst the full planning process still gives some concerns, and is in our view not the ideal process, nevertheless out of all the present procedures it offers the best chance for a fair decision being obtained. The most important aspect is that it gives control back to local planners, whilst taking off the pressure for a decision within a restrictive time frame. That gives credibility to the system, allows a more in depth decision to be made, whilst in 95% of cases the decision would still be made within the 56 day period, or at least soon after.

 5.2 Full planning enables the LPA the time to seek further information when required, whilst at the same time in extreme cases of delay to allow the CSO to appeal to the Secretary of State, which effectively means putting the application to a public inquiry. Therefore there is always pressure on the LPA to make speedy decisions, but no developer would run off to the Secretary of State if the process is moving along but the LPA were legitimately requesting further information, or for some over justified reason for delay. 

 5.3 The process also allows greater flexibility within the criteria to be taken into account, as the confusions set out in the GPDO of what can or cannot be taken into account do not apply. The courts have over the years set out the criteria that must be taken into account in development decisions, they equally apply to telecoms developments, irrespective of whether they are by full planning or prior approval processes, yet the discredited Prior Approval process due to the criteria in the GPDO continually raises confusion by planning officers who lack proper guidance from the Government.

 6 Loopholes in telecoms legislation.

 6.1 The vast majority of problems that cause concern within the planning processes relate to the inability of the public to have their say on development proposals, or to to have that say restricted. This is at its worst within telecoms planning processes due to the large number of loopholes that allow developments to take place without any reference to the local planning authority, and as a consequence without any input from those most affected, local residents. It is our view that the numbers of such developments come near to exceeding those that do come before local planners.

 6.2 With all of the installations that bypass local planners there is a discrediting of the local plan process. A good local authority that has a mind to ensuring that all developments within its area are controlled to ensure that the most inappropriate developments are not approved have that control destroyed, if as with telecoms up to 50% of such developments are outside of their control, and in many cases they are not even aware of them. There are illustrations of telecoms installations being installed using one of the loopholes after a specific application as to whether prior approval is required has been rejected by local planners, often in inappropriate locations.

 7 56 day loopholes

 7.1 Starting with the 42 day process for applications under the GPDO prior to August 2001, and now under the 56 day procedure concern has been had over the large number of installations approved by default due to the LPA failing to notify the CSO within the required time period. This culminated in 2002 with a complaint by local residents of Swindon to the Local Government Ombudsman, who upheld their complaint, stating that maladministration had occurred due to the failure to notify within the 56 days, and made a recommendation that the LPA pay compensation equal to the difference of the before and after value of their homes. This resulted in an independent investigation of the effect on the value of the homes in question, which recommended a total payout of £117.500. A very costly affair for the council tax payers of Swindon, and an embarrassment for the LPA.

 7.2 Planning Sanity have always argued that the default aspect of the 56 day process was contrary to the rights enshrined within Article 6.1 of the European Convention on Human Rights and Fundamental Principles (ECHR), which gives the right to a fair hearing. Our argument has been that the Human Rights Act 1998 (HRA) requires all public authorities to have regard for the Convention Rights, but that where a member of the public has made a representation, and that representation has been taken into account (and even where it has not but due to the provisions of the GPDO should have) and then because the LPA fail to inform the CSO within the time period of 56 days their representation has effectively been discounted, and therefore they have not received a fair hearing. But because technically no decision has been made that could be challenged by judicial review a fair hearing has not been had of that residents objection, nor any ability to seek the intervention of the courts.

 7.3 Now in two separate cases one being supported by both Planning and Mast Sanity, and one being taken forward by a member of the public, challenges as to whether the process is one that is or is not compatible with a Convention right will now be determined by the High Court. However, irrespective of the outcome of those cases it is clear the process is unjust, discredits the planning system and therefore should be abolished forthwith. As we say elsewhere the Prior Approval process has been scrapped in Scotland and therefore they get by without the need for the 56 day time frame, therefore there simply is no justification for keeping it, and every justification for its removal.

 8  Netrail loophole

 8.1 Under Class A of Part 17 Schedule 2 of the GPDO Railway undertakers have the right to undertake development on their land of anything that relates to the movement of rail traffic. Under this clause Network Rail has started the roll-out of 4000 plus masts as part of an internal telecoms system, the height of the masts range from 30 to 34 metres. The process requires no application to the LPA, not even a notification to them. This naturally has great concern and consternation in the communities affected, albeit many are in isolated positions. Planning Sanity are calling for these masts to be brought within the normal planning process.

 8.2 Planning Sanity challenges the legality of these masts coming within the intended purpose of Class A of Part 17. Whilst it would be true to say that the radio system as operated will allow contact with drivers and safety personnel on trains, stations and maintenance. But equally they serve Network Rails staff who are not employed in the movement of rail traffic, as well as staff employed by rail operators and other contractors. Therefore the system is not of it self specifically in connection with the movement of rail traffic, as a consequence it is arguable that only those masts used exclusively for sending communications needed for the movement of rail traffic can come within this clause.

 8.3 Planning Sanity argue that all network rail telecoms installations should come within the same remit as CSOs. That is full planning permission, in this way some control can be exercised, the public will have the benefit of making representations on individual installations, and that can only be for the benefit of the system as a whole.

 9 De minimis loophole

 9.1 There is a large category of installations that come within the general category of de minimis. Many of them would be those that are Prior Notification installations, and to some degree those set out in Class H of Part 1 and Class B of Part 25 of the GPDO (see comments in the section on None Code System Operators). The real intent is clearly to have all the minor installations come within this remit, however the reality is the nature and power structure of even the smallest antenna can now mean that they are equal, or at least near equal to full scale installations, there is then grave concern at the large numbers that come within this term.

 9.2 Most antenna within this category would be seen as small antenna, they are either dinner plate sized dishes, or small antenna, they can be what are known as side lobes, and hidden installations similar to those found in imitation burglar alarms, contained within street lamps and other street furniture such as road signs and even telephone boxes. There are somewhere in the region of 125 Shell Garage signs that have these small antenna, as well as some within McDonalds Big M signs, pubs have them in their signs and many other every day items.

 9.3 The most worrying is the proposal to place them within street lamps, several places have been suggested particularly the City of Chester, who it has been said have signed a deal to take thousands of the dishes. This could mean that nearly every street corner would have a phone mast, no one would know where they are, no permissions would be granted, and the public would not be able to comment on their installation. Therefore distrust of the system, worry and concern of residents particularly parents will become the norm, thereby increasing stress related illnesses, which will put an undue strain on the already overstretched health service. And that is without even taking into account whether people are genuinely affected by emission, but purely from the stress and worry by parents that their children's health will be affected.

 10 Telecoms Developments by None Code System Operators

 10.1 Part 25 of the GPDO sets out a catch all process for all telecoms installations that are not by CSO's. The criteria is that if an installation is on a building or structure (including a mast) that is greater than 15 metres, with a few exceptions then prior approval would be granted without any  application to the LPA. But if the building or structure is less than the 15 metres then full planning would be required. There is no set down criteria relating to equipment cabins so if these were required they might require full planning permission irrespective of whether the antenna required permission being granted by the LPA.

 10.2 These types of installation are not as common, and many of them cause few problems, however, the fact that the vast majority require no local permission or control means that they are potentially a problem being built up for the future, whilst further discrediting the system. It is therefore our case that all all those installations by None Code System Operators that come within the provisions of Class A of Part 25 of the GPDO should be considered through the full planning process. There are clear arguments that all forms of telecoms should have a single and consistent policy basis and process for determining permissions.

 10.3 The second type of installation within Part 25 is that of satellite antenna on buildings or other structures less than 15 metres. Class B is clearly intended for Sky and other similar satellite dishes are clearly outside of the remit of this inquiry. However, for completeness we put the case that Class B should be moved to other minor developments contained within Part 2 of the GPDO. It is worth stating that those on dwellings are in any event covered within Class H of Part 1 of the GPDO, therefore those that would be moved to Part 2 are for installations not covered by Class H of Part 1.

 11 GPDO Articles

 11.1 Most planning officers and certainly members of the public are not aware that the Articles within the 1995 GPDO, as opposed to the amended English and Welsh GPDOs of 2001 and 2002 are still in force and still give considerable ability for LPAs to control the most sensitive telecoms installations that would otherwise escape the full planning process, including those that come within the many loopholes and the Prior Notification process. Therefore as a control tool the Articles should not be ignored.

 11.2 Local Planning Authorities making Article 4 Directions effectively turn the site or locality into a mini full planning zone in as far as any developments of the class and category set out in the notice. Whilst the Secretary of State has made it clear that in as far as telecoms developments are concerned Article 4 Directions should not be used to put in place a blanket ban, or exclusion zone. But used to ensure that the most sensitive sites are protected from abuses in the system can still be achieved in a meaningful way. For instance the inclusion of a hospital grounds an any potential sites close to a school or hospital, are good examples. Providing the LPA approach the issue on a case by case basis, and give due consideration on site specific criteria, then there is no reasons why any LPA should not have tens or even hundreds of Article 4 sites/locations.

 11.3 Whilst the limitation is that Directions have to be confirmed by the Secretary of State, providing the LPA do their job well then there is no reason why the Directions should not be confirmed. Indeed the recent review of the GPDO undertaken for the ODPM makes many references to how Article 4 Directions are often the only means of protection, and indeed flag up the Railway Undertakers powers as a good example of how the Directions could be used, to give some control over Network Rails intentions. 

 11.4 The powers under Article 4 would clearly be removed if full planning was implemented for all telecoms developments, but until that time arrives then we would urge the Secretary of State to rethink his advise on the usage of Article 4 Directions, if the advice was one of conscious use to restrict telecoms installations from sensitive locations, then many of the existing problems would be removed, and might potentially remove the need for further primary legislation. But in any event it could be implemented reasonably quickly by an amendment to PPG8, or an advise letter from the Secretary of State to all Chief Planning Officers, and would serve as effective short to medium term protection until primary legislation is introduced.

 11.5 Another example of an oft ignored consideration is Article 3.6. This sets out “creates an obstruction to the view of persons using any highway used by vehicular traffic, so as to be likely to cause danger to such persons”. You will see from this that this should be used more often for those telecoms developments sited on sites within or adjacent to highways. Perhaps for those included as part of an installation that is also a street lamp. One particular installation that was granted permission in Stockport (albeit never installed, due to the case going to court) was to be sited directly onto a narrow path, which would have resulted in those with prams or wheel chairs having to go out into the road. Had this power been raised then clearly the mast could have been refused on highway safety grounds, and therefore prevented the need for a local resident to seek judicial review.

 12 Unlawful telecoms developments and violations of planning processes by operators

 12.1 The headlines in recent months have made much of the fact that particularly 02 Airwave have installed masts 'unlawfully', or more precisely without first obtaining the required permission before the development takes place. Only this is not as isolated as it would seem, and has certainly not simply just started, Planning Sanity have been dealing with inquiries from the public complaining of unlawful telecoms developments from day one of our 4 years of existence.

 12.2 There are two main areas where unlawful developments take place, the first is by claiming that the development is 'emergency' development, and that it is permitted by the operators licence. Which of course is a nonsense, yes the licence does allow emergency installations, but it is the interpretation of what is emergency that is the problem, and the fact that the Licences do not grant planning permission. Class A of Part 24 of the GPDO makes it very clear that emergency powers exist only in relation to 'broken down' installations and NOT new installations. The operators again particularly 02 Airwave, and its predecessor BT Airwave, argue with the LPAs that as there system is for the emergency services that they do not require permission where they either have no time to apply because of the need to roll-out the system, or that they need to test the system. The fact is the powers simple do not apply to those circumstances.

 12.3 The other aspect is to install new equipment on an existing mast, this is far more problematic, but the rules are very clear, yes some installations for new or replacement equipment may squeeze past the need for permission, but the vast majority do not. Example after example of the provision 'installation, alteration or replacement' is found within Part 24. It is clear that except in the rarest of cases an application for prior approval is required to add to an existing mast, and to replace all but like for like equipment. 

 12.4 The operators know that only where the public make a fuss, and even then where the LPA is not frightened of the cost of public inquiries, will the fact they have not applied for prior approval of replacement and alterations to masts result in enforcement action. So they get away with it, time, after time, after time, and this simply totally discredits the system and clearly demonstrates that the operators cannot be trusted to police themselves. Planning Sanity do not simply ask that this is investigated but that the practice is immediately halted with large fines for offending operators, and for continued blatant misuse then the withdrawal or curbs on licences being the penalty. But in any event the Minister must issue clear guidance to Chief Planning Officers.

 13  Supplementary Planning Policies

 13.1 Planning Sanity fully supports and encourages local planning authorities to adopt SPG for telecoms planning processes. It allows clearly defined policies and criteria to be put in place, which can only be to the benefit of all concerned, including the public and operators.

 13.2 Illustrations of the benefit of SPG is that LPAs can put in place policies on the types of sites they feel are suited, they can include other policy areas, such as whether telecoms developments will be allowed on council owned or controlled property, as well as putting in place criteria such as policing of emissions and so forth. If the process for implementing SPG incorporates a public element either as a consultation, or local inquiry or both then the public are more likely to accept installations, particularly if they know they are unlikely to be approved in insensitive sites such as close to schools, and that the Council has a long or medium term monitoring policy.

 13.3 The SPG document also allows for the listing of sites agreed or raised by CSO in any annual roll-out plans. This has many benefits as the most controversial sites can be eliminated at a very early stage, better public consultation takes place, and sites that might otherwise be missed that are suitable may be identified. Planning Sanity is therefore pleased that the Government in the Planning and Compulsory Purchase Bill intend to encourage greater use of SPG generally within planning, albeit not specifically in relation to telecoms. Therefore we would like to see a reference encouraging SPG for telecoms either within the Bill or in any subsequent guidance.

 14  Inconsistency of telecom planning decisions

 14.1 There is clearly little consistency either in decisions by the LPA or the Inspectorate on appeal. Whilst there is a prevalence towards the grant of permissions, which is not surprising given the wording of PPG8 and other Government advise. However, it is the inconsistency within the grounds for refusal or approval that is of concern, especially when matched against the few decisions of the High Court.

 14.2 The prevalent ground for refusal is that of visual amenity, with lack of adequate information coming in second, with health coming in a poor third. Yet of the cases that have made it to court health has featured most in the judgments. Inappropriate sites also feature, but normally coupled to other aspects. The problem is that decisions can vary greatly from one authority to the next, which is not helped by the poor and conflicting guidance within PPG8, decision makers often do not know what the law really does say, therefore they make bad decisions.

 14.3 The area with the largest inconsistency is that of enforcement, a few local planning authorities do take their enforcement roles seriously, other see it as a waste of resources, or have a blanket unspoken policy of not taking action due to the potential for incurring the cost of an enforcement appeal. Planning Sanity seem to deal with two to three such cases every week, where the first comment is that the LPA will not take enforcement because of advise from officers as to the likely risk of costs being awarded against the LPA. This in our view is a form of bribery and the sooner the Government outlaw the practice the better, by that we mean remove the threat of a cost order.

 14.4 Planning Sanity want to see a flexible but more consistent approach to decisions, clearly the problems of site selection is different in urban as opposed to rural areas, but nevertheless a policy structure for instance that allows greater consideration for installations close to sensitive areas, such as schools, residential areas and medical facilities. The issue of health can be put more clearly, allowing for the flexibility due to changes in knowledge, as the results of research projects are known.

 15 Telecoms Planning Appeals 

 15.1 The complex nature of appeals acts against the ability of local residents to put forward a comprehensive representation to planning inquiries. This is to the detriment of the whole process, it is the time that the Government put in place a funding scheme. At a recent inquiry that Planning Sanity acted as advocates and agents for the local community, albeit not a mast inquiry, the inquiry it self lasted 8 weeks, the developer had a paid staff of about 20, fronted by a barrister, the LPA had a staff of 4 again fronted by a barrister. Whilst the residents had two experts appearing for one day each fronted by the Deputy Chair of Planning Sanity Cllr. Vanessa Hall. 

 15.2 We set this out to demonstrate the unfair nature of the representation. Yes Cllr. Hall was allowed to put her case fully, was allowed to call witnesses and cross examine the other side, but with no backup team to supply documents to take notes and to generally keep her well informed, unlike the developer and LPA, who supported the developer. This had its toll with times when cross examination had to be kept to the minimum, and where Cllr. Hall simply could not challenge as she could not send a helper to obtain the required document to back up a point. The problem is far more acute when the local community have no representation, and do not know the processes and are not technically competent.

 15.3 Telecoms public inquiries tend to last about 3 to 4 days, with the largest rarely being more that 4 weeks. Therefore the problems are not as great as in longer inquiries, but nevertheless the lack of resources and knowledge shows in the end results. It is therefore our case that some funding needs to be provided, even if that is limited to the provision of an advocate at the inquiry. To call an expert witness can cost anything from a few hundred to tens of thousands depending on the status of the expert. An average works out about £2000 after you take into account advance reading of papers, production of proofs of evidence and so on. Whereas a lay advocate is about £300 per inquiry day, with depending on the complexities a further time for advance reading of the papers. Junior barristers and solicitors come in at about £500 per inquiry day, and a QC about £1000 to £2000 per inquiry day. From this you will see that in the vast majority of cases the cost prohibits professional representation. And for a local resident to do the advocate requires the same person to be at the inquiry throughout, if they have any chance at all, and that is often not a realistic option.

 15.4 Yet when local communities do put forward a case they have a reasonable chance of success, out of all the public inquiries that Planning Sanity have actually acted as the advocate for local groups we have only lost 3 appeals, with about 15 wins, that is exceptional in real terms, but demonstrates that a well presented case, with some semi professional assistance then the result can be worthwhile.

 15.5 However, most telecom planning appeals are now by the written representation format, which might suit some communities better, but we still recommend lobbying for a full inquiry, which has a better success rate. Whilst there are a few cases are by the informal hearing process, which is arguably the better of the options for local residents, if it was not for one point, that whilst most hearing give everyone a fair opportunity to comment it is based upon the discretion of the inspector, and that can lead to injustice. Therefore, if there is to be no funding we would push for greater use of the informal process if, and only if, a form of the process known as Rule 6 Party in the full inquiry process was available. This is where on application a member of the public gains nearly the same status as the developer and the LPA, including the right to appear at the inquiry and to participate. That would remove the discretion, the more relaxed informal nature being more suited to the public, allows for a better presentation of a case, whilst still being able to question witnesses.

 16 Funding of planning challenges

 16.1 We have already dealt with the issue of the funding of public inquiries, however, many other funding issues arise within both the inquiry and normal planning process. As well as within legal challenges. Which again adds to inequality in the ability to both make a challenge and in the quality of the representation.

 16.2 With legal challenges there is of course some potential funding from legal aid, but this is a bit of a hit and miss affair, first someone has to pass the financial tests, then they may be faced with the Legal Service Commission saying that it should be paid for by a fund raised by the local community, and that is before they get to the merits of the case, which is also discounted. Thus a person with a strong cases that is on income support in a deprived area will get legal aid. Thus often it is a lottery, if you are poor or wealthy then you can go to court, but the vast majority that fall in the middle cannot afford too.

 16.3 The legal aid criteria roughly comes in two formats, it is a little more complex, but put in simple terms, a person on income support and some other state benefits will pass the finance test. Those on a low income have to undertake a means test, first they must not have over £3000 in the bank or other savings, then their income is assessed on a sliding scale with a contribution being made on a monthly basis between the minimum and maximum of 3 bands. The end point which if exceeded funding will not be available is a monthly income of £2288 gross. There are though complex calculations to make, but the LSC has a calculator on its WEB site where the public can get an estimate of whether they qualify for legal aid.

 16.4 Therefore the average person who does not have a fair hearing within the local planning process is unlikely to be able to afford to make a challenge, even where the cases is blatantly in their favour. This leads to injustices on a daily basis in all forms of development, and explains the low level of challenges, as people cannot afford to risk losing their homes if the case goes against them and they have to pay the costs of a case. It is therefore very important to ensure that the system at every stage is fair, that the decisions are consistent, by introducing a more robust decision making process.

 17 Communication Act 2003 and the powers of OFCOM

 17.1 The Communication Act 2003 makes  many changes to telecoms procedures and legislation, some of these have a negative and others a positive effect upon those affected by telecoms developments. Whilst most provisions do not directly affect the planning processes, there are some indirect changes, for instance changes are made to the interpretation of telecoms apparatus that is relied upon in both Part 24 of the GPDO and PPG8. There is also the grant of compulsory purchase powers to CSOs, which will of course have an impact on planning procedures. 

 17.2 In your deliberations you may find it useful to look at some of the provisions within the Coms Act that have a bearing both on the roll-out and the ability of the public to gain help, and to take action on some telecoms issues. The obvious one is that of the processes contained within the Electronic Communication Code (formally Sch 2 of the 1984 Act), although there are few changes in the basic provisions, there are some changes, and we deal with these under the separate heading below.

 17.3 Planning Sanity have started a briefing on the effects of the Coms Act, however, this has not yet been completed therefore our comments here are based purely on those sections that we have so far analysed.  We set out below a number of the new provisions that illustrate how it is possible for OFCOM to take a more proactive stance in the policing of telecoms installations, and their ability to withdraw the rights of the Operators.

 17.4 OFCOM have the power under S1(5) to undertake research:

(a) power to undertake any research and development work in connection with any matter in relation to which they have functions; 

(b) power to promote the carrying out of such research and development by others, or otherwise to arrange for it to be carried out by others;

 17.5 These powers are not connected to the research programme already in place, and can clearly from the words used cover any aspect of telecommunications, especially as they have powers under S132 to revoke or suspend the right to provide electronic communications on the grounds - "to protect the public from any threat to public safety or public health", more on suspension of the operators rights later. It will clearly be interesting to see what if any research they are prepared to promote (i.e. pay for), our view is that any such applications should be well researched prior to submission of a request, backed by potential evidence of a risk, and then if need be to challenge the failure to fund the research as being an irrational use of their powers. 

 17.6 The Principle Duty of OFCOM in carrying out their functions is to 'Further the interests of citizens in relation to communications matters' (s3(1)). Whilst in the context that it is set out it means the provision of services, nevertheless it does not specifically state that, and one of the relevant criteria where it MUST have regard to states 'the vulnerability of children and of others whose circumstances appear to OFCOM to put them in need of special protection' (s3(4)(h)). There is no reason set out in the Act in my view that would limit the principle duty to that of only providing services, and as we set out above some clauses specifically relate to health. Therefore it is, again in my view, an obligation on the part of OFCOM to protect the vulnerability of and others in need of special protection (i.e. those people in the high risk area of being ultra sensitive). Thus Planning Sanity argue that if only one member of the local community were highly sensitive to EMF emissions OFCOM would have an obligation to take all reasonable action to protect that person, including suspending the licence of an operator at a specific site, or within a given locality. Albeit they could argue that they do not consider the risk great, and it will be interesting to see what the courts make of the new powers. 

 17.7 The Secretary of State in as far as Networks and Spectrum Functions are concerned, shall limit his powers to give Directions amongst other grounds to those 'in the interests of the safety of the public or public health' (5(3)(d)) a clear illustration of including a get out clause just in case. It seems that the Government is making it absolutely possible that if ever there is a proven health risk they have the ability of pulling the plug, without any financial consequences to them. The question therefore has to be asked is this a genuine attempt to ensure the public are protected, or a desire to financially protect the Government if it is conclusively proven that a health risk exists.

 17.8 OFCOM have the power to set conditions, this is an important part of the powers of OFCOM, as along with other provisions OFCOM under S51(1)(f) have the power to set a condition for securing the protection of public health, as well as other conditions. The process of empowering OFCOM to set conditions is contained within S45. It will be interesting to see what if any measures and 'conditions' OFCOM actually put in place, Planning Sanity will certainly be pressing hard for stringent conditions to be applied.

CONDITION 51(1)(f) 

conditions making such provision as OFCOM consider appropriate for securing the protection of public health by the prevention or avoidance of the exposure of individuals to electro-magnetic fields created in accordance with the operation of electronic communications networks.

 17.9 It will be seen from the above that in planning terms the powers of OFCOM are not directly related, but that in real terms the ability to take greater control over emission levels, as well as being able to put in place protective measures, includes in our submission the ability to put forward a precautionary approach that will as it sets out in Section 3(4)(h) protect 'the vulnerability of children and of others whose circumstances appear to OFCOM to put them in need of special protection' or Section 5(3)(d) do all matters that are required to ensure that the wider public are protected 'in the interests of the safety of the public or public health'. These obligations will clearly have an effect upon the way in which the courts interpret cases, especially after consideration of the issues raised in Al Fayed, which whilst relating to the failure to take into account representations of the HSE, it will be open to any member of the public, or at the very least those that come within the specific groups, that is children and those that are hyper sensitive to take OFCOM through the courts if they fail to protect them.

 17.10 OFCOM also have the power to revoke licences on either an individual site or to a whole system, either because of concerns on health, or if an Operator is acting contrary to the rules or directions of OFCOM. As such for the first time it appears at first instance that a Government Agency has some effective policing abilities. When put into a planning context then of course it is arguable that if an operator consistently flouts planning laws, or is found to be exceeding guideline emissions that OFCOM could revoke a licence or order the operator to cease transmitting from any offending installation. For now the situation needs monitoring to see how OFCOM will act on their powers, and perhaps prudent questions asked in the House, or through your final report on how these powers will be implemented, particularly in relation to children and those that are hyper sensitive, and how the Minister expects this to impinge back on planning decisions, and what if any the failures of OFCOM will be relevant in terms of what are considered to be material planning considerations.

 18  Compulsory purchase powers

 18.1 As discussed above operators have been given compulsory purchase powers similar to those of local authorities, subject though to approval by OFCOM. This is a very worrying concession to the operators, whilst under the Code they have always had the ability to force landowners to take installations, this was subject to control by the County Court. Which meant in reality that it would be rare for any case to be taken through that forum, due to cost and the degree of justification that was required. Whilst CPO might mean that similar control could be had through an inspector at a public inquiry, the cost and complexity is less and therefore the Operator may be more willing to take a chance. 

 18.2 Planning Sanity is totally opposed to these powers which considering the commercial nature of the operators is unprecedented, even though some statutory undertakers have similar powers they were affectedly transferred to them when they were privatised, or commercialised whereas these powers are being granted to companies that have always been commercial organisations, and who's only interest is that of commercial gain. Although we accept that there are some safeguards, in that OFCOM must approve, and the potential for a public inquiry and/or a legal challenge, nevertheless it is in our view a move in the wrong direction that could if left unchallenged be extended to other commercial entities, perhaps as an illustration quarry owners.

 19 Procedures under the Electronic Communication Code

 19.1 The Electronic Communication Code (Sch 2 Telecoms Act 1984 as amended by Sch 3 of the Coms Act 2003) is the primary code by which operators have to work, whilst many of provisions have little direct relevance in planning terms, it does though set out definitions that have are used within planning. It also sets out procedures for land owners/occupiers to request the removal of installations, and for objections to be made by those who occupy or own land and as a consequence of the installation their enjoyment of the land is affected. These procedures can on an application to ch County Court effectively have the installations removed. There are also provisions for the payment of compensation by an application to the Lands Tribunal.

 19.2 Whilst the Coms Act now allows for the CSO to compulsory purchase land, the provisions set out in Para 5 of the Code have always effectively given powers to the operators to force landowners to accept installations on their land through an application to the county court. There are some protections, and the process can be expensive, and in reality is rarely used. The fact it exists arguably puts a question mark over the need for Compulsory Purchase Powers, although Planning Sanity believe that both processes can effectively be unfair. 

 19.3 Local communities have very little say in the planning process, if local landowners are also forced to take installations then there is clear prejudice in favour of the operator that far outweighs the protection that those who have to live with the consequences have. The Court in determining the application have to put considerable weight on the fact that compensation in the form of annual rent can be awarded, than that of the potential harm to the value of the property, or to the health of the occupiers of the land in question, or any other residents that might be affected. Planning Sanity would therefore wish to see not only the scrapping of the CPO powers but also the Para 5 powers. 

 19.4 Those who have their land affected by an installation can seek compensation from the Lands Tribunal under para 16 of the Code. The process is the same as that of those seeking compensation under Section 10 of the Compulsory Purchase Act 1991, whilst fairly straight forward few if any residents have ever been awarded compensation as a consequence of using these provisions, but in any event it does not remove the mast, which is what most people want. When it is raised with those effected they make it clear they are not interested in compensation, most simply want to live without the threat of a development that can potentially affect their health.

 19.5 The main provision of the Code as far as those concerned with insensitively sited masts are those set out within para 17. Whilst planning Sanity welcomes the provisions within para 17 it does seen to be a bit archaic in that a development has to first take place before it can be challenged, which means that both the CSO and the public are put to expense of a court case, the CSO is if the Court so ordered also put to the expense of removal of the mast and potentially reinstalling it at a new location. The cost of for instance an average 02 Airwave 15 metre mast is £220,000, whereas other operators say their average cost can be around £100,000 per mast.

 19.6 The basic scheme means that from the date of completion of the installation a land owner or occupier that has their enjoyment and/or interest in their land affected may object to the CSO. From the date of the letter of objection the CSO has 2 months in which to respond to the objection, and if they choose act on it. If the objector fails to receive a reply, or the objection is not resolved, at the end of two months starting with the date of the letter the objector has a further two months in which he can go to the County Court and have the objection upheld, and if so the court may order the masts removal. It is a much more complex issue than could be put into a submission of this nature, there is though a briefing on the Planning Sanity WEB site.

 19.7 Whilst Planning Sanity view para 17 as one of the only positive aspects of the whole telecoms legislation in as far as protecting the rights of the individual is concerned, however, it is a shame that the process has to kick in after the mast is installed. Clearly the scheme could be extended without taking away the right of objection after completion to incorporate a before installation objection process. This would save considerable cost for the CSO, as well as preventing considerable stress for those affected. The Government already puts great emphasis on the pre application consultation, by incorporating the right of a land owner/occupier to object at that stage based on the potential effect on his land, with the same ability to apply to the County Court, everyone in our submission would benefit, although Planning Sanity would not like to see the present scheme of after the event challenge being withdrawn altogether, but in our submission it could be linked to a proviso that only where a pre application objection was not launched, or that the projected adverse effects were substantially more severe than was considered by the County Court in a pre installation case, could be taken forward after the installation.

 19.8 A fleeting reference should be made to the required notices under para 18, which due to a rather senseless ruling of the Court of Appeal means that there is no real purpose to the notices. The Operator has an obligation under para 18 to affix to every main piece of equipment a notice setting out that an objection can be made and where that objection can be sent. The notice generally referred to as the completion notice, one would expect to be an indication that the installation is complete, but no says the Court of Appeal there is no correlation between the provisions of para 17 and that of 18. Thus it is a criminal offence for the operator to fail to affix the notice, but its existence serves no real purpose. 

 19.9 The Court of Appeal said in the Sarah Lloyd Jones case that it was a matter of fact whether an installation was complete, all that a landowner/occupier needed to do was look at the installation to tell if it was complete. Therefore, the 3 month period to start the process is rather a hit or miss affair for the public on the one hand, it could start too early, and therefore be found to be premature in their application, and on the other act too late and be out of time. It is clear therefore to Planning Sanity that the Court of Appeal must be wrong, the notice must be an indication of the start date. Therefore we want clarity, by the Government bringing an amendment foreword to correlate paras 17 and 18, in order that sense is brought to the reason for affixing the notice.

 20  Court decisions and precedents

 20.1 There are a number of cases that are connected either directly or indirectly to telecoms planning decisions, we first have Newport County Borough Council v Secretary of State for Wales, which sets out that health is a material planning consideration even if it is not backed by scientific evidence, in other words it is all in the minds of the local residents. This sets the seal on the whole health issue, and is the main reason for the inclusion of paragraph 29 into PPG8, which sets out health is a material planning consideration and it is for the decision-maker to determine the weight to be attached to the concern.

 20.2 More recent cases which are directly related to telecoms are Susanne Trevett v First Secretary of State where it was concluded that the strict adherence to the ICNIRP certificate would be contrary to law, and the fact that the Secretary of State conceded in Yasmin Skelt v First Secretary of State that an inspector who had stuck rigidly to the test had acted unlawfully. Thus whilst the ICNIRP certificates cannot be ignored they cannot be followed blindly, to do so would mean the obligation to fully take health concerns into account had fettered the decision-makers obligation to consider health concerns.

 20.3 Whilst Jodie Phillips v First Secretary of State sets out at para 41 that where there are two sites, the application site and another potential site, both equal on environmental grounds, but one is close to housing or schools or other such sensitive locations where there are concerns about health then that might be the deciding factor and a reason to refuse. Other examples could be given, but the overall message is that health, and health concerns are determining factors in planning decisions on telecoms. Albeit that decision-makers must weigh in the balance all competing interests, which is as it should be. Thus having looked at the issues, it would be a justifiable ground to refuse on health where the concerns of the public added to a loss of amenity in the area.

 21 Third Party Appeals – A fair and independent process for determining applications

 21.1 Planning Sanity is an advocate of the 'Court Project' that was being proposed by the Conservatives just before they lost power to Labour. The research that had gone into this appraisal of all the various planning processes, and appeal structure for Town Planning around the World, particularly that of New Zealand was extensive. The basic proposal being for the setting up of an environmental court as the final appeal from the planning process, which would have allowed third party appeals. Although at the end of the day, Planning Sanity would have preferred a more thorough system.

 21.2 For credibility in the planning system as a whole those most affected by any form of development must have the right of appeal. But at the same time it would be potentially horrendous for a general right of appeal, with the system grinding to a halt. Therefore Planning Sanity has proposed that first Planning Inspectors take on the title and status of a District Judge. With similar local hearings as we now have for planing appeals, but with the ability of the public to apply to the District Judge at special hearings in the County Court for 'leave to appeal', where the objector would have to persuade the Judge that they had a case worthy of further investigation at a full hearing (public inquiry). This sort of process already is undertaken on a daily basis by both County and High Courts in relation to other civil appeals, therefore the ability to achieve this, especially if Inspectors are given the title of District Judge to hear on a given number of days each month such applications, that could as in the Court of Appeal be time restricted, although we believe the 20 minutes of the Court of Appeal are far too restrictive by the complexities of planning appeals. Further time could be saved by adopting a two stage process of the District Judge first looking at the paper, and then if unsuccessful the objector being able to renew the application to the District Judge in person (a process already used successfully for judicial review leave applications).

 21.3 Whilst this would add some cost to the planning process, part at least of that cost could be retrieved in the form of Appeal application fees. Once leave is granted then the appeal would proceed as any other appeal/inquiry, with the exception that the main party would be that of the Objector who has been granted leave. The application fee to the Court would eliminate frivolous applications, and the judge being a specialist planning judge would be able to filter out most of the hopeless appeals. The advantages far outweigh the disadvantages in that the public gain more confidence in the system, and at the very least will come away knowing that they had a fair hearing before an independent Judge.

 22 Effect on the value of property close to telecoms installation

 22.1 Whilst property value is not a material planning consideration it clearly is a fact that residential property close to a mast loses value by up to 30%. In the case of TETRA a witness for 02 Airwave has admitted that to be the case in an ongoing case in the County Court on an application under para 17 of the Code, albeit he fell short of stating by how much. Much of the evidence of the drop in value of homes comes from the much longer monitored effect of EMF emissions from High Powered cables, but nevertheless there is now clear evidence that this is the case. With many examples, and many professional accepting that this is a factor in valuations, and in some cases the ability to find a buyer, or at the very least by taking much longer to do so.

 22.2 This is a very unfair situation for residents who have little opportunity to comment on the planning proposal, but stand to lose up to a third of the value of what is often their only asset, and which they may have worked hard for all their lives. In some cases turning a nest egg into a negative equity, leaving them struggling to pay off a mortgage on a property worth tens of thousands less than they owe, therefore trapping them in a property which for work or other reasons they would otherwise be selling in order to move. A totally unfair situation, Planning Sanity want to see the effects on property values made a material planning consideration, as a matter of urgency, with clearer guidance linked to the rights under para 16 of the Code to full compensation for all affected properties, equal to the before and after value of a home.

 23 Draft Private Members Bills

Town and Country Planning (Telecommunication Masts) Bill 2004

Town and Country Planning (Registration of Masts) Bill 2003/4

 23.1 There have overtime been a number of Bills put forward in an attempt to redress the imbalance within the telecoms planning processes, all have fallen by the way. On the 21st May there will be two further attempts. Although there is little serious chance of these becoming law, nevertheless this has to be the way forward. The API could be the force to promote and/or sponsor a Private Members Bill that will redress the imbalances, especially if the promoter and supporters of the Bill were from a cross party group, as opposed to being as with the Richard Spring Bill effectively a Bill being put forward on political grounds, from the fact that all its sponsors are from the Conservative Party.

 23.2 The draft of the Town and Country Planning (Telecommunication Masts) Bill 2004 was written for Richard Spring by Planning Sanity with input from members of Mast Sanity. 95% of the original draft being taken forward, with only about 5% being redrafted for technical reasons by the Private Members Bills Office. This is a good example of politicians and campaign organisations working as a team to produce a proposal that is both workable and if implemented effective in redressing the imbalances of the present system.

 23.3 Its provisions would ensure that the majority of present loopholes would be effective closed. Whilst ensuring that precautionary approach along with ensuring that all decisions are determined by the full planning process. Whilst also ensuring that the most sensitively sited masts could be more easily removed.

 23.4 Whereas the Telecommunication Masts (Registration) Bill plugs yet another aspect that leads to unfairness within the system. At present many installations are effectively hidden from the public, this lead to suspicion and discrediting of the system when hidden installations are discovered. Its draw back is that unfortunately, and to a more limited degree this is also true of the Richard Spring Bill, that the registrations only apply to 'masts', whereas in reality only 50% of installations are actually on what can be termed masts. 

 23.5 With the Richard Spring Bill the problem came about by the title of the Bill, which limited its provisions to Masts, although we managed to get around some of this by careful wording of its sections. The reality is though that in both instances the problem came about by politicians putting forward the names of the Bills without first checking the limitations that brought about. In the case of telecoms most people think in the terms of masts, but the fact is that many installations are not technically masts, and therefore if a provision states masts then that is what it relates to and NOT other forms of installation such as those bolted directly to buildings, or hidden in signs and alarms etc. We achieved a lessening of the effect of the title by including the definition 'telecommunication masts and associated apparatus'.

 23.6 We therefore urge the final report of the inquiry to emphasis the need for greater clarification within the definition of installations to ensure that all telecoms developments are covered in future policy changes. We also urge the inquiry to recommend that a Bill be sponsored along the lines of the Richard Spring Bill, but further extended to incorporate the aspects that could not be included due to the titles limitations. Planning Sanity is more than happy to help draft a proposed General Electronic Communications Bill.

 24  Precautionary Approach

 24.1 Much has been made about the need for a precautionary approach (PP), Sir William Stewart refers to the need, most campaigns actively support such an approach, and even the Government and industry give it lip service, therefore no paper on phone masts or related planning procedures would be complete without a reference to PP. As a consequence of Article 130  of the Treaty of Rome (Maastrict) which is now Article 170 of the EC Treaty, albeit the European Court has concluded that where there is uncertainty PP had no direct application in its self. Nevertheless throughout the whole of the Governments stance it is stated that a PP has been adopted, including that fact within PPG8 albeit to our mind a totally insufficient interpretation.

 24.2 The Stewart Report set out a minimum of PP the Government then attempted to put forward PR that it had adopted the PP set out in Stewart which when analised is a totally false statement. Yes some aspects of Stewart are included in the Governments response, but at best it can be described as a watered down version, Cherry Picked to give the appearance of following Stewart but without any real teeth, Stewart said:

· There should be a physical barrier around all installations;

Not implemented

· There should be international recognised warning signs;

Not implemented

· Full planning should be adopted for all installations;

Not implemented

· All installations approved under Prior Approval should be revoked;

Not implemented

· Where the beam of greatest intensity fell on any part of a school grounds permission should not be granted until after the school governing body was consulted;

Watered down version to installations close to a school

· A robust template including input by health authorities/boards with a clear system of documentation which can be inspected by the public;

Not implemented
· Establishment of clearly defined exclusion zones;

Not implemented

· Discouraging and reduction in the use of mobile phones by children;

Not implemented

· Introduction of a Ombudsman to provide a focus where local decision on base stations could not be reached;

Not implemented

There are other areas where there is none compliance with the recommendations of Stewart, the above though give a good example of the degree by which the Government did not implement PP recommended by Stewart.

 24.3 An indicative test is set out Webbs Country Foods Limited v The Secretary of State for the Environment and Kennet District Council where the Judge sets out at page 37 of his Judgement:

“Where the development plan lay down a clear test, whether in terms of the likelihood of harm or in any other form, then of course the decision-maker should apply that test or give reasons as to why he was not applying it. The same position might exist because of some specific test enshrined in national policy guidance on planning matters. Where, however, the decision-maker was merely having to apply the long established test nowadays enshrined within PPG1 of whether the proposed development would cause demonstrable harm  to interests of acknowledged importance, there could be no single universally applicable measure of what amounted to demonstrable harm. The decision-maker might perfectly decide that a small but real risk of harm to a nationally or regionally important resource or such as to amount to demonstrable harm and consequently sufficient to justify refusal of permission. In other words the level of risk to be demonstrated would depend on all the circumstances of the case. Subject to Wednesbury unreasonableness, that was a matter for ch decision-maker. In the present case structure plan policy C6 did not give guidance on the test that was to be applied and it was therefore open to the inspector to approach the issue of demonstrable harm the way he had done”.

The important question to be taken from this wording is whether local or national planning policy attaches any specific test to ch level of risk that would act as a threshold. If not, the decision-maker is required to consider both the extent of the risk of pollution, in the case of EMFs the extent of the harm caused by the emissions and the likely magnitude of that pollution/harm and, in fixing the weight to attach to those factors, is required to act reasonably. If we look at PPG 8 para 29 we see the clear instruction that it is for the decision-maker to determine the weight to attach to health, whilst it is true that para 30 sets out that if there is an ICNIRP certificate there is no need to look at health further, but the Secretary of State in Yasmin Skelt has conceded that is not in accordance with the law. Thus there is clear instructions within national guidance to follow a PP route, again albeit that PPG8 also limits the PP considerations to those first set out by Stewart, and then accepted by Government in their watered down version. Nevertheless within all of this and other cases determined by the courts particularly that of Newport and Jodie Phillips it will be seen that it is arguable that not to take a positive approach to PP would be contrary to national policy, add to that good local plan policy on PP and it is hard to see how it can be ignored.

 24.4 All we therefore need to do is get that message across t the decision-makers both at local level and at inspector level, this could be best done by instruction from the Minister for planning, or the Secretary of State, but as that is not likely to come about under the present administration then it is up to either the API or individual Members to raise the issue, and get a clear unambiguous statement as to the extent that PP should be taken into account within telecoms decision making.

 25 Improvements to Best Practice, Legislation, and Procedures

 25.1 The most important requirement is for their to be much clearer straight forward advise from Ministers, clarity needs to be brought to a whole range of issues, from interpretations to procedures. Confusion breeds discontent, bad decisions, mistrust and discrediting of the system, all of this could be resolved by an in depth letter from the Minister to all Chief Planning Officers.

 25.2 The Mobile Operators Association (MOA) have produced a useful booklet (http://www.mobilemastinfo.com/planning/Risk_Communication_Handbook.pdf) for Acquisition Agents setting out the considerations as to how each allocation type within the voluntary Traffic Light Scheme will be treated, it will be seen from this that the criteria is not based on how to avoid the most controversial sites, but how to deal with public concerns, to ensure that residents accept even the worst sites.

 25.3 Bassingstoke and Deane Borough Council have introduced a useful check list for all telecoms applications to allow there officers to check whether all aspects of the process have been undertaken. Planning Sanity welcomes this move and would hope that other local authority would adopt a similar approach,although we would prefer that the check list was a continuous document for all stages of the process, so that the initial parts relate to the pre-application process, but that as the application is submitted each stage thereafter is logged, which will give the decision-maker a good general view of what has occurred both before and after an application is submitted, thereby making their decision much easier, and based upon the knowledge that all processes have been applied and where failures occur this can be taken into account.

 25.4 There is a need for all LPAs to introduce supplementary planning policy, to publish the results of annual roll-out discussion with operators and be more forthright with the public on the types of developments that are going to affect their localities. Unless there is openness then mistrust will rule and that is not good for any of the parties involved.

 26 Telecoms Planning Procedures and Legislation in Wales

 26.1 There is little in the difference between the English and Welsh legislation, albeit that the National Assembly for Wales deals with planning guidance, and the Secretary of State for Wales with Planning Appeals, through the Inspectorate at Cardiff, as opposed to the First Secretary of State and the Planning Inspectorate at Bristol for England. All of the legislation and guidance for Wales can be downloaded from the Planning Portal WEB site.

 27 Telecoms Planning Procedures and Legislation in Scotland

 27.1 Scotland has its own set of legislation and procedures, controlled by the Scottish Parliament and now effectively determines all telecoms installations by full planning procedures, and it is noticeable that they have no greater problems with time scales for making determinations that England or Wales. It is therefore in our view unjustified to give the rest of the UK less rights than those in Scotland, particularly as the sole justification for the prior approval 56 day process is to ensure the speedy determination of decisions. All legislation and policy documents for Scotland can be downloaded from the Scottish Parliament WEB site.

 28 Conclusions

 28.1 Generally the whole telecoms planning decision making process is in a mess it has little to no confidence with the general population, even the planning authorities themselves admit it is unfair (see Harrow Survey 1.3 above), and does not give fair treatment to the public. Therefore major changes are required, starting with the scrapping of the Prior Notification and Prior Approval processes, and ensuring as Nick Raynsford the then Planning Minister assured the House on the announcement of the changes to both PPG 8 and the GPDO on the 16th March 2001 “We therefore intend to strenghen the current public consultation requirements for masts of 15m and under to incorporate exactly the same requirements as for masts over that size and for other developments requiring applications for planning permission” That was never implemented or seriously intended to be so, as they clearly, by allowing many of the loopholes to be introduced, simply allowed whole swaths of installations to bypass the process altogether, so much for clear Government promises and assurances.

 28.2 Planning Sanity lays 90% of the present problems firmly at the door of the Government, they have had repeated opportunities to improve matters, the revamp of both PPG8 and Part 24 of the GPDO in 2001 was hearalded by the Government as a move towards ensuring greater public participation, yet the reverse is the case, they made the point at that time that the then 28 day process was unfair and they were scrapping it to give a single 56 day Prior Approval process, but blatantly lied by simply taking a large number of installation out of the local planning process altogether, thus rather than going forward it took the rights of the public backwards.

 28.3 Further opprotunities since then have arrived and still the Government has not acted, in a letter dated the 21st May 2003 from the then Planning Minister Lord Rooker in response to a joint meeting with the API, Planning Sanity, Mast Sanity and MAUK to Phil Willis referred to what is now the ODPM report entitled 'Review of Permitted Development Rights' published in September 2003 and which made many recommendations affecting telecoms, particularly the need to address the Netrail loophole. Nothing has happened no time table to take the matters forward, no further consultation or response.

 28.4 The failure of this Government to deliver on an issue that is within the planning sphere arguably the most controversial issue, and perhaps fom a local community stand point the most important of issues. It certainly is going to be a major issue, not only in the coming European Election, but also at the next General Election, particularly as there is now talk of activists fielding candidates at the General Election, if the present politicians cannot sort out the problems and bring justice to the system before then.

 28.5 The CSO cannot escape critisism, nor can local planning authorities. Operators need to be more active in talking to local communities and responding to their concerns, they need to be giving to the (MOA) the appeal to investigate complaints on the Traffic Light Scheme (TLS) and pre application consultations, and give to te MOA the power of appeal to order a masts removal for breaches in the TLS or the Ten Commitments, as well as where a site has been proceeded with which clearly fails the TLS criteria. The operators will never gain public confidence until they are seen to be acting fairly, instead of only in the interests of their shareholders.

 28.6 The Local Planning Authorities need to be taking a more pro active stance in policing unlawful installations and in general breaches of planning permissions. And then to take enforcement action more readily. They need to have far better consultation processes with local communities, perhaps through schemes such as Agenda 21. They need to be compiling and publishing details of all known installations in their area, and to publish annual roll-out plans.

 28.7 We want to see better practices, a greater cash input into the planning process, funding for advisory groups such as Planning and Mast Sanity. But most of all greater clarity so that all know what the rights are, so that decision-makers can make good and consistent decisions, and that the most sensitive sites are removed altogether, before the stress and anxiety caused to local residents because of inappropriate planing applications is experienced. In other words justice for local communities.
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