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INTRODUCTION

1. My name is Saleem Shamash and my relevant qualifications and professional experience are set out in my Appendix 1.

2. I explain the business of Crown Castle UK Ltd (CCUK) in my Appendix 2.

3. I give evidence on the various topics under headings below.

How well are the current guidelines and regulations, including those in England, Wales, Scotland and Northern Ireland working?

4. I refer to my Appendix 3 in which I highlight the significant amount of sites that will be required for the third generation (3G) networks across the UK.

5. The number of sites ultimately developed will be a function of operational requirement and customer demand. Planning guidelines and regulation will affect timing, precise siting and appearance.

6. In terms of planning guidelines and regulations, I confine my comments to permitted development rights, planning policy and best practice.

7. I draw the Group’s attention to a general condition found within the Electronic Communications Code (Conditions and Restrictions) Regulations 2003. I set this out in my Appendix 4 where I also explain its genesis. The new condition, which is now a statutory requirement may be a useful regulatory tool, although the factors that might constitute compliance and the criteria against which that might be assessed has not been articulated.

Permitted Development Rights

8. The permitted development rights have been effectively withdrawn from mobile operators in Northern Ireland. Northern Ireland was never going to be a particular priority for the 3G networks and CCUK has seen very little evidence of activity, except within Belfast. 

9. CCUK developed the second-generation network (2G) for T-Mobile in Northern Ireland.  This was launched in 2001, seven years after T-Mobile launched in England.

10. The lack of permitted development rights, coupled with a range of other factors is likely to substantially defer 3G networks being fully developed in Northern Ireland.

11. In Scotland, limited rights apply. These have the advantage of being straight forward in their operation with a simple notification process to follow, prior to implementation.

12. An unfortunate limitation on the Scottish permitted development rights is the restriction on their use on a new mast for a period of five years. This effectively takes away permitted development rights for future sharing.

13. Because of Scotland’s location, the population density and the particularly difficult terrain to the north, most 3G activity witnessed by CCUK is along the central southern belt between Glasgow and Edinburgh. This is unsurprising and I believe largely unconnected with permitted development rights.

14. The permitted development rights are the same in England and Wales, with a small procedural difference between the two. As expected, 3G activity witnessed in Wales is focused around Cardiff, Newport and the M4 corridor. 

15. The permitted development rights in England have broadly achieved their stated aim. Even in their more limited form “3”, the new 3G operator has been able to develop and launch a network from a standing start in a remarkably short period of time. That would not have occurred without permitted development rights. As the 3G networks deploy further in England, Wales may find itself more advantageously placed to benefit next from 3G services as the permitted development rights are likely to be an encouraging factor.

16. Although I believe the permitted development rights in England have operated largely in the wider public interest, as explained at paragraph 31 onwards below, there are detailed issues with their operation. I believe these must be addressed as they do put the process into disrepute.

PPG8 and the Code of Best Practice

17. With regard to PPG8 and the Code of Best Practice, the main issue that I have and which I have expressed to the ODPM is that they raise unrealistic expectations. In particular, the misconception conveyed that future mobile phone network development can be largely hinged off existing sites or hidden through the use of clever and innovative designs. 

18. The reality is very different, not least because five new 3G networks will require potentially huge numbers of extra sites and I have provided a rough analysis of this in my Appendix 3. Furthermore, that factor, coupled with the high cost of the original licences means that the operators business case cannot justify as a matter of course the extra cost or timing associated with individually tailored designs, particularly when many of those solutions also involve measurable operational compromise.

19. PPG8 and the Code of Best Practice are proving to be counter-productive in certain respects. This is particularly in terms of promoting the cornerstone objective of encouraging the use of existing masts or other high structures to avoid the unnecessary proliferation of new masts.  For the reasons set out in my Appendix 3, that is an especially important policy.

20. With regard to PPG8, the current 2001 version has seen the policy shift from balancing the operational and environmental considerations to find an acceptable solution to one that seeks to find the optimum solution in every case. 

21. That provides a higher general test than one would normally expect in town planning, where especial emphasis is normally reserved and applied in a tiered manner to sites affected by particular designations.

22. It is also a test that would not normally be leveled at development necessary for the provision of public infrastructure seen as vital and desirable in the public interest. For example, if we were to try and build the motorway network or the railway network with such a high policy test, we would render those projects uneconomic.

23. PPG8 could therefore be improved by setting out a more realistic approach, particularly as the current approach can be applied in a way that frustrates mast sharing. This is because, it can be very difficult to demonstrate that the best solution has been found and when faced with an unreasonable LPA it provides a ready pretext to refuse planning permission. 

24. When planning applications are refused on CCUK sites, the most usual outcome is the operator develops a site for a new mast nearby.  Whenever I pass one of the many masts that I have obtained planning permission before in the past, often following a highly contentious appeal, I am usually struck by how they have changed. I believe therefore that if an acceptable solution is available on an existing mast or other structure, that should generally be sufficient to justify the grant of planning permission. 

25. I stress however that I am not advocating poor quality design, as acceptable in planning terms would also mean having regard to general and specific design guidance that aspire to high quality. The advice really just needs to be more commensurate with the various circumstances under which it is applied.

26. The Code of Best Practice is proving to compound this for two main reasons. First, it does not properly reflect the way in which operators tend to plan new sites, which is to see whether their requirements match any existing installations. Consistent with the regulatory condition highlighted in my Appendix 4, it is usually only when this is not possible that a search for alternative sites takes place. As a consequence, planning permissions are being refused where no or few alternatives have been explored and sometimes dismissed on appeal. This happens even when an Inspector might regard the appeal proposal as acceptable, but because no or few alternatives options have been considered, he cannot be sure that the best solution has been found, the policy test that applies.

27. Second, the Code of Best Practice does not make any distinction between planning applications for a new installation and planning applications to improve or upgrade an existing installation. Some LPA’s are therefore seeking an unduly onerous justification for the latter and in some cases refusing planning permission. To use an analogy, whilst the sequential test must be followed for a new supermarket, once developed the supermarket operator would not be expected to go back through that test just to alter or extend the servicing area to the rear.

28. I have already flagged with the ODPM that I believe these matters should be discussed at the next meeting of the Telecommunications Working Group on which I sit.

29. In addition, I point out that the way in which PPG8 and the Code of Best Practice can conspire to frustrate sharing is not only counter-productive and therefore undesirable, but also inappropriate as they do not accord with the newer regulatory condition set out in my Appendix 4. In particular, that condition requires the sharing of apparatus where practicable. It is not appropriate for a policy to impose a higher order of test than required under statute, especially when that same statute does include amenity tests in other conditions.

30. Finally and to reinforce all of this, I point out that when new networks are developed, an operator usually plans and develops a skeleton network using the largest cells possible to achieve maximum coverage, albeit much of it may be poor quality. Once the network is launched, the operator soon begins to comb back over the network to provide more sites to improve coverage quality and as customers grow to improve call handling capacity. If a share opportunity is frustrated at the outset, the chances are that the way in which the network is subsequently planned that opportunity might be lost forever. This is because the site may then be poorly placed for any future infilling and so there may be pressure for yet another site may be developed in the wider locality.
Should there be amendments to the regulations regarding the use and application of permitted development rights and the prior approval procedures?

31. I believe the principles of the permitted development rights to be broadly correct in their objectives and that they have largely operated in the wider public interest. However, in spite of the changes introduced in 2001, there remain a number of issues that CCUK has highlighting since 1999. Some of these issues are important to help everyone better understand the rights and so help restore confidence in the system. I attach as my Appendix 5 the suggestions we put to the DTLR as part of our response to the Planning Green Paper on Delivering Fundamental Change.

32. Amongst the principal changes we would like are:

· A simplification of the current two stage prior approval process

· The removal of anachronistic controls

33. In subsequent dialogue held with the ODPM, I have also suggested the following as a means of encouraging greater site sharing of existing installations and the use of other high structures:

· Extend permitted development rights to allow radio site management works

· Allow the installation of apparatus on masts at least 40 metres in height, within Article 1 (5) land, where the principal impact of the mast itself has already occurred.

· Allow extensions and antennas to protrude above masts at least 50 metres high by 5 metres, again because the main impact has already occurred and such difference would be largely difficult to discern. An alternative to this would be an allowable percentage increase above masts that are at least a specified height.

· Consider using permitted development rights to encourage particular forms of development.

34. CCUK shall therefore be responding to the anticipated consultation by the ODPM. It is no coincidence that most ground-based masts developed by the operators are 15 metres in height – that is very clear evidence of how permitted development rights have shaped the form of installations. CCUK has also previously suggested to Government permitted development rights could be used to encourage site sharing and we may repeat some of these suggestions depending on what is proposed.

How consistently are current planning guidelines applied? Can guidelines be applied more consistently to ensure maximum transparency?

35. I have explained above some inconsistencies in purpose and approach stemming from PPG 8 and the Code of Best Practice. There are also many problems associated with permitted development rights because they are so complex and contain illogical and counter-productive provisions as explained in my Appendix 5. These problems are leading to inconsistencies in approach and I highlight below some other factors.

36. Most Local Planning Authorities (LPA’s) understand that planning conditions cannot be attached to prior approvals, but the Planning Inspectorate invariably impose them when allowing appeals stemming from such applications.

37. Many LPA’s do not understand the thresholds and limitations or the prior approval procedures.  Some LPA’s understand the prior approval procedures entitle them only to control detailed siting and appearance, whereas others believe they can also object to the very principle of development.  To illustrate this, the table below sets out figures published by the London Borough of Lambeth, on prior approval applications made by or on behalf of the mobile operators:

	Year
	Total applications received
	Approved
	Refused
	Pending
	Withdrawn

	2004
	2
	1
	
	
	

	2003
	20
	3
	14
	2
	1

	2002
	19
	3
	14
	1
	1

	2001
	30
	1
	25
	0
	4


38. I am not familiar with the detail of any of these cases. I am unclear as to how three applications which become deemed approvals after a fixed period can be pending from 2002 and 2003, but this may point to a lack of understanding in itself. However, a refusal rate of over 80% on applications where the principle is already supposed to be permitted, suggests that Lambeth is looking beyond detailed siting and appearance.

39. If planning professionals have such difficulties operating the procedures with consistency, it is difficult to expect the average member of public to understand and respect the system. Whilst greater transparency might help in the long run, planning already takes place in an open forum and what is revealed is a confusing system that sometimes seems to defy common sense. The greatest priority should be on simplifying and improving the current legislative and policy framework.
How well are government and industry working together? Are there any good examples of best practice that can be shared?

40. The ODPM Telecommunications Working Group worked generally well as a forum to produce the Code of Best Practice. However, as intimated above and as highlighted in my Appendix 3, I do believe that better guidelines and procedures would result if the scale of the issue were understood. It would also better enable the management of LPA and public expectations.

How well is industry working together, i.e. is site sharing possible and practical?

41. I refer to my Appendix 6 in which I explain that from the perspective of CCUK, the industry does appear to be working well together. I include in this between individual operators and with radio site management companies like CCUK.

42. That said, I draw an important distinction in site sharing activity. CCUK owns existing assets and the operators do seek to share these. If however, an operator cannot utilise an existing structure, any new structure that developed is generally confined to the minimum (not least by the planning system), with no allowance for future sharing with a direct competitor. Once up however, it then becomes the focus of interest from other operators seeking to share. This can then lead to a structure regarded initially as acceptable or tolerable to transforming into something that is not.

43. There is a role for radio site management companies to assist in this process, although current guidelines and policies do not fully reflect this.
How well is planning guidance working around sensitive sites? Are there any best practice examples that can be shared?

44. CCUK has many sites in National Parks and Areas of Outstanding Natural Beauty as well as more local designations. CCUK has no particular issue in principle with the way in which the planning guidance operates in these areas, although as indicated above we consider there is scope to vary some permitted development rights.

45. In terms of sites that may attract particular concerns relating to perceptions about health and safety and so be regarded as sensitive, the guidance in PPG8 is poor and has contributed to confusion. The guidance has served to blur the normal principle of non – duplication of controls and is weakly expressed. What for example is a planning officer to understand from the modulation characteristics of a base station and what land use planning purpose does Gaussian Minimum Shift Key have?  

Are local planning authorities facilitating community consultation? Are there any examples of best practice that can be shared?

46. I refer to my Appendix 6 and the short answer is no. I do not believe that this is a problem unique to this sector, but more a reflection of resources and the way in which a target driven environment ends up functioning. 

Has the introduction of the 10 commitments improved community consultation and cooperation between industry and government? 

47. Communities are now being consulted on a regular basis, which is a good thing. However, with reference to my Appendix 3, the 3G operators need large numbers of sites and the density of the networks will be such that flexibility on siting is less than for 1G and 2G and will reduce further as they become established.  

48. I refer to my Appendix 6 and believe many communities already feel aggrieved that objections in principle expressed during consultations have in their view been ignored. They will feel particularly oppressed when other operators follow through the door and when see them all return again a short while later as their networks mature and develop further.

49. In short, I am concerned that public expectations have been unduly raised and poorly managed. As set out in my Appendix 6 this is already manifesting itself through actual and potential violence to property and individuals.

50. As perceptions relating to health and safety are a main concern of the public, I do believe more needs to be done to help manage this issue. As I set out before in my evidence to the Trade and Industry Committee on Mobile Phone Masts (referred to in my Appendix 1) I still consider that greater visibility ought to be given to the separate health and safety controls that run over the top of town planning.

51. I should add that I believe this with greater force as the guidance subsequently issued in PPG8 is so poor and because we seem to have become a nation of Internet epidemiologists. Indeed, it is ironic that people will sit in front of their computers for many hours bathed in a radio frequency field that no scientist can say is 100% safe, to convince themselves that a fraction of that emission from a mobile phone base station is in some way harmful.

52. In terms of cooperation with Government, in addition to my involvement with the ODPM, I participate in the Joint operators Site Share Forum. I know that from data complied through this Forum that the Mobile Operators Association makes a quarterly report to all UK Governments.
Is there any good practice in other European countries which could inform debate in the UK?

53. I have no detailed knowledge or personal experience to be qualified to assist the Group.
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