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LOCAL COMMUNITY SUPPORT FOR ADVERSE PLANNING & DEVELOPMENT APPLICATIONS

97 Spa Crescent, Little Hulton, Gtr Manchester, M38 9TU

TEL: 0161-278 3355 : FAX: 0161-278 3344

EMAIL: info@planningsanity.co.uk  : WEB:  www.planningsanity.co.uk
Waldon Telecom Ltd

Beaver House

York Close 

Byfleet 

Surrey 

KT14 7HN

Your Ref:

Our Ref: Chi/unlaw/02/1

Dear Sir

RE: UNLAWFUL DEVELOPMENT – 02 AIRWAVE APPARATUS

In reference to your letter of the 9th January 2004 to the Chief Planning Officer at Chichester District Council, of which I quote below.  

" Airwave MM02 (UK) ltd has been licensed to provide a Communications Network (PCN) for the Sussex Police and other police forces within the UK.  In order to facilitate this, the Company has been conferred the status of a Public Telecommunications Code System Operator.  PCN Systems are designated as Public Telecommunications Systems under section 9 of the Telecommunications Act 1994.
 
This letter is to formally advise you that Emergency Works (as permitted by Class A (b) Part 24 of Schedule 2 of the Town & Country (General Permitted Development) Order 1995) will commenced (sic) on 10th January, as specified above, and detailed on the attached plan drawing reference SU081-01-Rev P1, SUS081-02-Rev P2, SUS081-03-Rev P2." 

As you are fully aware on more than one occasion 02 Airwave have attempted to use these provisions only to have to backtrack and admit that the tactic would result in unlawful development. 

In the first instance the specific Section of the Telecommunication Act 1984 that you refer to was as a fact repealed by the Communication Act 2003 (see Schedule 19 of that Act). It therefore does not  have the relevance or bearing of the implied right that you set out in your letter. Turning to A(b) of Part 24 of the GPDO, in anyone's interpretation of that provision your statement is totally misleading. As your company very well knows A(b) only applies where there is an EXISTING installation and that existing installation becomes UNSERVICABLE, then and only then can a MOVEABLE installation be installed for a period of 6 months.

There was clearly no existing installation on the site, therefore there was no apparatus that could become unserviceable, but in any event the apparatus that you installed was not a moveable structure, therefore, the installation is as a fact unlawful. But in order that you fully understand the meaning of A(b) I shall go through the provisions with you.

The temporary installation of telecommunication apparatus is permitted as a consequence of Part 24 of the Town & Country Planning (General Permitted Development) (Amendment) Order 2001 (http://www.hmso.gov.uk/si/si2001/20012718.htm ). For clarity the relevant sections are highlighted in red.

GPDO Part 24 A(b)

the use of land in an emergency for a period not exceeding six months to station and operate moveable telecommunication apparatus required for the replacement of unserviceable telecommunication structures on the land for the purposes of that use

And condition A.2(3)

Class A(b) development is permitted subject to the condition that any apparatus or structure provided in accordance with that permission shall at the expiry of the relevant period be removed from the land and the land restored to its condition before the development took place.

Planning Policy Guidance Note 8 (Telecommunications) (August 2001) Annex 1 Para's 24 & 25:

24. The prior approval procedure does not apply in respect of emergency development carried out under Part 24. Any Part 24 development carried out in an emergency is subject, under paragraph A.3(10), to the requirement that the operator shall give written notice to the local planning authority of such development as soon as is possible after the emergency begins. It should be noted that the requirement to notify the local planning authority is separate from the requirement under the Wildlife and Countryside Act 1981 where English Nature is notified as soon as possible after emergency development has taken place on an SSSI.

25. Although there is no statutory definition of what would constitute emergency development under Part 24, the definition of ‘emergency works’ given in paragraph 1(1) of Schedule 2 to the Telecommunications Act 1984 may be helpful as a general guide in the context of development by telecommunications code system operators. This is reproduced at Note A to this Annex. Whether a particular development constitutes emergency development will be determined on the facts of the individual case.

Telecommunication Act 1984 Schedule 2 (which should now be refered to as the Electronic Communication Code) para 1(1) 'emergency works'

In relation to the operator or a relevant undertaker for the purposes of para 23 below, means works the execution of which at the time it is proposed to execute them is requisite in order to put an end to, or prevent, the rising of circumstances then existing or imminent which are likely to cause-

· danger to persons or property 

· the interruption of any service provided by the operator's system or, as the case may be, interference with the exercise of any function conferred or imposed on the undertaker by or under any enactment; or 

· substantial loss to the operator or, as the case may be, the undertaker, 

· and such other works as in all the circumstances it is reasonable to execute with those works;

The definition set out above is not a definitive definition, only an indication, it cannot be read as the letter of the law that allows emergency works. The GPDO is the correct legislative document to visit first. In the context of all the relevant sections of primary and secondary legislation (as set out above) it cannot be concluded that any proposed 'works' are in fact 'emergency works' if the land does not have any telecommunication equipment that the proposed 'emergency works' will act as a replacement of unserviceable telecommunication structures for. That is a requirement as consequence of section A(b) of Part 24 to the GPDO, it follows that before any emergency works can be carried out, there first has to be a development that has become unserviceable.

Albeit there are indications of what may constitute emergency works within the definition contained in the Code, nowhere within that definition does it indicate any course other than that set out within A(b) of Part 24 to the GPDO.  Paragraph 25 of the annex to PPG8 makes it clear that it is just that, an indication - 'may be helpful as a general guide'. The operators cannot circumvent the legislation by creating emergency works, otherwise the whole planning system for telecommunication applications would collapse. 

In our opinion it is totally wrong that a company that is in the process of implementing a communication system for the Police should not only attempt by sending such a blatantly misleading letter, but also to actually install apparatus knowing that the development in question was unlawful. We would be interested to know if it is your company's policy, and/or 02 Airwave as the principle company's policy, to engage in and/or encourage unlawful activity to take place. We would also ask whether you consider that by installing unlawful developments as part of the Police Communication Network  whether you are in fact discrediting the Police, whose job after all is to prevent unlawful activity from taking place, and indeed the very ulawful development that you have installed could be used to prevent unlawful activities, which the vast majority of the public will see as ironic.

We request that you state in clear terms whether your company, or 02 Airwave intend to continue to install unlawful developments, and/or to continue to attempt to mislead local planning authorities that an unlawful development is being lawfully installed.

We await your response with interest.

Yours sincerely

Chris Maile

Director of Planning

C.C. Secretary of State

C.CI. Minister for Planning

C.CII. Chief Constable Sussex

C.CIII. Chair Person Police Authority

C.CIV. Chief Planning Officer Chichester District Council

C.CV.  Chair Person 02 Airwave

C.CVI. Director of Communications OFCOM
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