Submission to apMobile for the public enquiry into planning law as it affects the location and siting of mobile phone masts

How the mast planning regime is failing 

local communities

Our community has been fighting a mast application by Orange for over three years. The mast is in a supremely sensitive site on a housing estate, just 20 metres from the nearest home and only 120 metres from a primary school. 

After Orange’s initial mast application in December 2000 was approved by the local council, members of the community lodged a judicial review, and the decision was quashed by consent order. At the redetermination in March 2002, council members voted overwhelmingly to refuse the application following intensive lobbying on our part. Orange duly appealed the decision, and a public inquiry followed. It was adjourned three times and lasted for a total of nine days, throughout all of which we had our own legal representation. The inspector allowed the appeal in August 2003. Local parents then mounted an appeal in the High Court, which was refused. They are currently seeking to overturn this decision at the Court of Appeal.

As this summary suggests, we have unusually extensive experience that has given us an acute insight into the flaws in the current regime as it purports to deal with the location and siting of mobile telephone masts. We list these shortcomings below. In the second part of this document, we present a case history that illustrates how these problems affect communities in practice.

1. The bias in favour of development underpins the entire mast planning regime and creates a playing field that is as far from level as it could possibly be – failing the communities on which the impact of a development will fall. One of its most iniquitous manifestations is the automatic right of appeal for operators. However weak their case and however well-founded the LPA’s decision to withhold permission, they can lodge an appeal in full knowledge that they have a better than even chance of winning. Communities opposing even the most blatant examples of inappropriate and insensitive siting face an uphill struggle if they oppose an appeal, and can incur considerable costs in doing so (which they have no prospect of recouping even if the operator has a poor case).

2. The planning system is simply not equipped to deal with the complexity of mast applications. Few LPAs have the resources, the expertise or the will to deal with attendant issues such as health perceptions, technical criteria for alternative site selection and power output levels. They take information from operators on trust, and lack the expertise to check or question their claims about alternative sites, power output levels, etc. Operators can pull the wool over LPAs’ eyes by asserting they have investigated “alternative” sites that prove when examined to be nothing of the kind. They are also free to increase power levels without notice. Planners are primarily concerned with visual matters, have no information on current thinking within the scientific community, and should not be put in a position where they are obliged to offer guidance on matters so far outside their competence as health safeguards. In our experience, councils that adopt a genuinely strategic approach to mast siting are a rarity; most mast decisions are still made on an ad hoc basis. The attitudes of different councils toward mast siting also varies widely: for instance, one of our local authorities appears to have colluded with a phone operator to bypass normal consultation processes and allow a Tetra installation to go up in a residential area without prior public notification of any kind; another has a well-intentioned moratorium on phone masts on the property it owns, but has done nothing to prevent a mast going up very close to one of its own schools.
3. LPAs fear appeals and cost awards and are effectively cowed by the operators, making their decisions in a climate of timidity and fatalism. High-profile appeal decisions like ours, particularly those where costs are awarded against LPAs, are routinely brandished by operators to threaten councils that might otherwise be minded to refuse applications. Councils are caught between their responsibility to represent local constituents’ interests and their need to control costs. Many feel there is no point turning down masts if they then have to face an appeal that will be expensive to defend and that will probably result in their decision being overturned. This point was brought forcefully home to us in a recent local press article (see online version supplied as attachment), in which the deputy leader of the local council admitted that its future decisions are likely to be affected by the costs it has incurred in defending our particular case – an extremely worrying admission. The same council failed to challenge a costs award against it when it could legitimately have done so, for fear of incurring yet further legal costs.
4. Internal contradictions within PPG8 are preventing communities having their concerns met, and allowing operators to railroad through their proposals. The main culprits are paragraphs 29 and 30, or 97 and 98 in the appendix to PPG8. Paragraph 97 pays lip service to the overriding concerns of communities: the perception of risk to health. It follows judicial findings that such concerns can be material considerations and preserves the autonomy of the decision maker as to the weight it should give these concerns. Then in paragraph 98, PPG8 delivers the main message – the government’s view – that if a mast is ICNIRP compliant, it should not be necessary to consider health, and concerns about health, further. This is tantamount to saying that all such concerns, in the government’s view, have no weight or credence howsoever they may affect public amenity. It would take a very brave or independent-minded inspector to find against such clear guidance. Other problems in implementing PPG8 are analysed in detail in the case study below.

5. Planning practice often ignores relevant judicial decisions and precedents. High Court decisions are being diluted in the planning legislation.  The Newport case made health a material planning consideration, but PPG8 section 98 weakens the impact. Many councils have, as ours did, told local communities they are not allowed to take health perceptions into account when determining mast applications – a gross misinterpretation of the law. In our case, a judicial review found that the LPA did need to give health concerns proper consideration; it then did so at the subsequent redetermination, and refused the application; then the planning inspector awarded costs against it at appeal for citing health concerns in the refusal! Despite legal challenges to the status of government guidance which have established that guidance is just that, and should not fetter the decision maker’s discretion, numerous appeal decisions we have seen indicate that LPAs and planning inspectors do regard the guidance in PPG8 as a directive. So uniform are the decisions since the revised PPG8 was released that it is difficult to resist the suspicion that there are Planning Inspectorate documents not in the public domain that give categorical advice on how to deal with such cases.

6. An operator’s need for a mast is taken as a given, despite stipulations in PPG8 to consider a mast’s significance within the national network. This “need” is often accorded disproportionate weight in decisions by LPAs and planning inspectors, so that the balance of considerations (need versus harm) starts from a false premise and is again artificially skewed in favour of operators. In our case, a “need” that was expressed purely in technical terms, as a desired signal strength to provide infill coverage in a small local pocket, was deemed by the planning inspector to outweigh what was acknowledged to be substantial amenity harm, even though the proposed site did not meet technical requirements effectively. Thus it seems that even the smallest “need” is sufficient to outweigh considerable environmental objections on the part of a local community.
7. Local communities are forced into the NIMBY position of advocating alternative sites because of the prevailing belief (which some inspectors seem to share) that a poor site can’t be turned down if no alternative exists. This appears to be a recent development; earlier inspectors’ decisions have ruled that the absence of an alternative does not justify the use of a poor site. The idea that protesters should have to find or advocate an alternative site if they are to defeat a proposal runs the risk of setting one local community against another in a highly divisive way, as operators are all too aware. It also seems a perverse feature of the planning system that is unique to masts: people who object for whatever reason to other kinds of development in their neighbourhood are not obliged to find sites for them elsewhere. Sites should be considered on their individual merits irrespective of whether a feasible alternative site exists.

8. Permitted development regulations have a perverse effect on mast planning and siting. The fact that masts under 15 metres in height fall under the permitted development regime, instead of requiring full planning permission, provides a clear incentive for operators to build lower masts. Yet independent experts such as Alasdair Philips of Powerwatch advise that taller masts well above roof height that do not beam into bedroom windows are thought to be safer and hence more consistent with the precautionary principle. Higher masts are also capable of covering bigger areas, so fewer masts would be needed overall. If operators had to apply for full planning permission for all masts regardless of height, they could concentrate on finding the best sites for tall macrocell masts with wide coverage. As things stand, permitted development tends to bias site selection towards highways land in residential areas which poses no acquisition problems and is rent-free, readily accessible to construction vehicles and easily connected to an electricity supply.
9. Mast power levels are not under any form of control other than ICNIRP compliance. Operators can and do increase RF power output levels without having to consult or notify LPAs provided that the physical appearance of the mast and antenna is not affected. Unless people in communities near masts regularly monitor emissions, they have no way of knowing whether the strength of the signals to which they are exposed in their own homes is unduly high. This point is addressed more fully in the case history that follows.
10. Decisions that profoundly affect local communities are ultimately subsumed under centralised control. Majority decisions by elected councillors who understand local circumstances, are aware of local concerns and are accountable to local people are frequently quashed on appeal by members of the Planning Inspectorate who are employed by and effectively instruments of central government. It is hard to see how inspectors could ever be completely impartial when they have to remain mindful of the “firm view” of their paymasters as expressed in PPG8. For communities, this makes the local planning system look like a charade. Local discretion becomes non-existent at the point when an appeal is lodged. It would be more honest to abandon all pretence that LPAs have any autonomy in such matters and give operators carte blanche to erect masts wherever they wish. 

Attachment: appealcosts.0104.html (“Orange bill is bitter pill for city,” 1 April 2004, Hampshire Chronicle website)
Fiona Radford-Smith

Jill Willder

7 April 2004
Orange v. Byron Avenue, Winchester:

A case study of a community’s continuing efforts to defeat a mast application in a residential area

Action Against Byron Avenue Mast (AABAM) is an action group comprising residents of Byron Avenue and neighbouring streets and parents of children attending Western Primary School in Winchester. AABAM has been fighting the proposed erection of an Orange mast for over three years. The application site is extraordinarily close to homes, being less than 20 metres from the nearest house, and 120 metres from the grounds of Western Primary School. The whole of the school grounds and buildings fall within the beam of greatest intensity of the mast as defined in the Stewart report.

We recognise that the inquiry is not concerned with the impact of mobile phone masts on health, but health concerns are relevant to the planning process and render this particular mast site especially environmentally sensitive.

The history of the proposed Byron Avenue mast serves as an example of how the planning system is loaded in favour of operators, regardless of their conduct, and fails those upon whom the impact of a development will fall.

Ineffectiveness of planning guidance (PPG8)

Following a nine-day planning inquiry, Orange was granted approval to erect the 11.79 metre mast under Part 24 of Schedule 2 to the Town and Country Planning (General Permitted Development) Order 1995. [The Appeal Decision dated 19 August 2003 is supplied as an attachment: byronappeal.decision.pdf.]

The main objection to the proposed mast was on the grounds that people feared that a mast so close to their homes and a primary school may have adverse health consequences. Such fear arose from being well informed rather than from ignorance and the inspector acknowledged that “a substantial number of people have an acute, genuine and heartfelt anxiety about living, learning or working in close proximity to the proposed mast” [para 20 of the decision] and concluded that “the development would be detrimental to the well being of the local community” [para 29 of the decision].

Paragraph 97 of the appendix to PPG8 acknowledges that health considerations and public concern can in principle be material planning considerations and advises that it is for the decision maker to determine what weight to attach to such considerations in any particular case. But then in paragraph 98, the government’s view is stated as follows “that if a base station meets ICNIRP guidelines for public exposure, it should not be necessary …to consider further the health aspects and concerns about them.” Paragraph 98 starts by stating that it is the government’s firm view that the planning system is not the place for determining health safeguards. 

The interpretation of this contradictory guidance by the inspector in the Byron Avenue appeal is typical: “…since the revised PPG8 was published, no appeal decisions where health issues were raised ..have found public concerns about health effects to override the advice at paragraph 98” [paragraph 57 of the decision].

The planning system is indeed an inappropriate place for determining health safeguards. However, compliance with ICNIRP – the only safeguard that can be monitored by the Health and Safety Executive, but one based on the thermal effects of microwave radiation rather than the biological effects currently being subjected to scientific scrutiny – is woefully inadequate as a public health safeguard. Merely to take health concerns into account does not amount to effecting a health safeguard, but this is how the advice in paragraph 98 is being interpreted.

The inspector in our case placed heavy reliance on paragraph 98, thereby dismissing the main objection on health fears, yet appeared indifferent to other guidance in PPG8 which was highly material. 

· Paragraph 54 states that “material considerations include the significance of the proposed development as part of a national network. ..operators may be expected to provide evidence regarding the need for the proposed development.” Orange confirmed that: the mast was not needed to comply with 2G licence requirements or existing standards imposed by Oftel; the case for need was not based on any survey of customer demand in the target area; and it had received no customer complaints in the target area. Orange also acknowledged that it did not guarantee in-building coverage. The need case advanced by Orange was that there was a need for infill coverage in a small target area which, Orange had to concede, the proposed mast would not be particularly effective in meeting. The mast was originally part of a four-mast proposal from which one site had been tacitly abandoned. How could a similar unmet need resulting from the abandoned site be forgotten about, but such importance attached to the small area of unmet need this mast was intended to address?

· Paragraph 8 states that “the aim should be for authorities and operators to work together to find the optimum solutions for development requirements”. The Byron Avenue site was revealed, on the evidence, not to be the optimum solution. Collaboration between operators and local authorities does not seem to happen. Local authorities have neither the resources nor the technical expertise.

· A mast in Byron Avenue does not offer  “the optimum environmental and network solution” as envisaged by paragraph 68 and nor is it in keeping with the stated aim of “keeping the environmental impact to a minimum” set out in paragraph 5.  

· Orange’s proposal did not comply with the stated aim of keeping the number of masts to a minimum consistent with the efficient operation of the network – see paragraphs 66 and 67.

· There was overwhelming evidence that Orange’s proposal would have “a detrimental effect on the locality generally, and on amenities that ought, in the public interest, to be protected” (paragraph 56).

· Advice contained in paragraph 78 as to screening and the implications of seasonal leaf fall was not followed.

· In paragraph 13 of Annex 1, one of the factors concerning siting is “the site in relation to residential property”  and paragraph 14 acknowledges, “the scope for landscaping and screening to reduce the impact of the development on its surroundings will be an important consideration”. These factors had no prominence in the decision despite local residents’ objections on the grounds of visual amenity.

It appears that great emphasis is placed on paragraph 98 of PPG8 to the exclusion of any material consideration to the contrary. At the same time, other guidance that may be utilised to protect against unfavourable development is paid mere lip service.

Lack of control of power levels

Paragraph 100 of PPG8 contains an assumption that “mobile phone operators already keep their RF power outputs to the lowest possible levels”. This is not borne out by our experience. Orange increased the proposed power output fourfold from 5W to 20W after it first submitted its application. The design adjustments necessary to facilitate the increase in power output did not necessitate any revision to the plans submitted with the original application. When planning conditions were discussed at the end of the planning inquiry, Orange refused to accept a condition relating to the limitation of power levels. It seems therefore there is no scope within the planning regime to address the aspect of phone masts which people fear most: the unseen radio-frequency radiation emissions that an operator can increase at will with no need to seek approval and with no fear of enforcement action provided ICNIRP is not exceeded. This only goes to increase fear and mistrust. 

Planning procedure generally

Since the beginning, local people have felt that the system operates unfairly in favour of operators at the expense of their legitimate concerns and rights they reasonably expect to have. A brief gallop through the history of this application illustrates this point.

Orange made its application in December 2000 under the GPDO 1995. Neither Orange nor the local planning authority paid heed to requirements intended to ensure adequate notification of the proposed development to interested parties. 

 It is a condition of the development rights conferred by the GPDO 1995  that the operator displays a site notice that can easily be seen and read by members of the public. The notice displayed by Orange (which was white, not orange) was taped around a lamppost at the end of a cul de sac at the beginning of the school Christmas holidays and achieved the minimum of publicity to members of the public.  

The relevant planning guidance at the time, Planning Guidance Circular No. 04/99 (now reproduced in PPG8) strongly encourages local planning authorities to undertake publicity to give people likely to be affected by a proposed development an opportunity to make their views known. There was no publicity and as a result, the school community and a large proportion of residents directly affected by the development had no knowledge of it and therefore had no opportunity to make representations before the local planning authority made its decision. 

Approval was granted on 26 January 2001. Although several local residents had expressed concern over the possible health effects that may arise from having a mast so close to their homes, the LPA stated that it was unable to take such concerns into account.

It is well established in law (Newport) that perceived health fears, even if not objectively justified, constitute a material planning consideration. On this basis, a group of parents at the school commenced judicial review proceedings on behalf of their children against Winchester City Council’s decision. The council accepted it was wrong in law when it consented to the quashing of its original decision on 22 January 2002. 

The application for approval was returned to the LPA for redetermination. The case officer who prepared the report for councillors on the planning committee was the same individual whose decision had been judicially reviewed. This did not inspire public confidence that the report would be objective. Her report recommended approval. AABAM embarked on a vigorous campaign to inform the members of the planning committee of the nature, extent and justification of objections to the mast. This was necessary because the case officer’s report did not adequately reflect what local people had written and she had taken information from Orange as read, without making any effort to investigate the technical aspects of the application. 

Orange claimed to have investigated alternative sites but it transpired that several of the locations referred to in its application would never have served the “need” it identified, being well over a mile away from the target area. It seemed that operators could state whatever they liked in support of their applications, safe in the knowledge that the LPA did not have the time, technical expertise or resources to submit the information they were given to objective scrutiny. Against this background it was easy for Orange to choose the cheapest option: highways land, with no acquisition costs, limited infrastructure costs and no rent to pay. 

On 5 March 2001 Winchester City Council refused prior approval for the following reasons:

1 The proposed telecommunications equipment by reason of its siting and its proximity to residential properties and Western Primary School, is perceived by the community as having an unacceptable health risk which outweighs the fact that the equipment is in compliance with the ICNIRP guidelines referred to in PPG8. Its installation will therefore be harmful to the amenity of those who live, learn and work in the area. 

2 It is considered that the applicant has not shown that all alternative sites, including sharing other existing structures, has been fully explored.

3 The telecommunications equipment, by reason of its general appearance, location and operation    as a base station, will be intrusive and will adversely affect the amenity and well being of nearby residents.

Democratically elected members on the planning committee reached this decision on lawful and reasonable grounds. However, Orange had an automatic right to appeal, regardless of the merits of its case. It was successful on appeal not because the original decision was wrong in law, but because the inspector on appeal felt constrained by PPG8 in a way that the planning committee did not.

A copy of the costs decision is included in the attachment. Orange was awarded costs against Winchester City Council incurred in addressing the health effects and concerns about them. That a local authority can be penalised for properly dealing with a material planning consideration at appeal seems to us outrageous, especially when it was the failure to take this consideration into account that led to the council facing judicial review proceedings at an earlier stage in this application. 

Conclusion

If Orange is able to erect a mast as close to homes and a school as the proposed Byron Avenue mast, then there is little point in there being any planning restrictions at all. If a mast can be put here, it can be put anywhere. 

AABAM is continuing to pursue whatever legal means are available to defeat this proposal.  

Attachment: byronappeal.decision.pdf (Inspector’s appeal decision and award of costs against WCC)

Janine Abbiss 

7 April 2004
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