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January 13, 2006

All Party Internet Group Secretariat
23 Palace Street
London
SW1E 5HW
ENGLAND
 
Re:  Public Inquiry on Digital Rights Management

Dear Sirs:


I am Senior Vice President of Business & Legal Affairs and General Counsel of SNOCAP, Inc.
, and a member of the State Bar of California.  Prior to joining SNOCAP I was Senior Vice President, Business Affairs at Sony Music Entertainment, Inc. and Vice President, Business & Legal Affairs at A&M Records, Inc.  From 1998-2002 I was of counsel to Wilson Sonsini Goodrich & Rosati in Palo Alto, California where I represented companies such as Liquid Audio and Napster.  I was graduated with a Bachelor of Arts degree magna cum laude in Political Science from the University of California, Los Angeles, and am also a graduate of the UCLA School of Law and Anderson Graduate School of Management.  While in law school I was a member of the UCLA Law Review and an Olin Fellow in Law and Economics.  Prior to university, I attended Admiral Farragut Academy and Gordonstoun School and was a working musician (including touring with Long John Baldry).

 
SNOCAP is a venture backed private company in San Francisco, California that was founded by Shawn Fanning in 2002 to help solve the problem of rampant trading of unauthorized sound recordings on peer-to-peer networks.  SNOCAP utilizes a database registry to store audio fingerprints of works registered by a rights holder, and associates these fingerprints with commercial terms set by that rights holder, including DRM.  By integrating the SNOCAP plug-in
 into a retailer’s peer-to-peer client application, SNOCAP can permit the sale of authorized content over a peer-to-peer network.  Rights holders may also block their content from being traded on p2ps.  The central principal of SNOCAP is to permit rights holders to register once, then to sell everywhere in a copyright-respecting environment.

 
The SNOCAP registry is open to anyone wishing to register their content for sale or blocking, whether independent artist or major record company.  SNOCAP has commercial agreements with EMI, SONY BMG, Universal Music Group and Warner Music, Inc., as well as many independent labels such as Beggars Group, TVT Records, One Little Indian, Artemis, Six Degrees, and many others.  SNOCAP’s first peer to peer retailer, MashboxX, is scheduled to launch in the first quarter of 2006.  

 
SNOCAP and companies like SNOCAP offer a market solution to a market problem.  It is our belief that rights holders are best positioned to make decisions about how they want their works to be distributed digitally.  DRM is one of those decisions.  In a world of perfect, or near perfect, digital copies that can be made by anyone with a computer, some rights holders have been very specific about DRM.  Others prefer to sell or give away unprotected mp3s.  

 
It is important to note that whatever DRM solution or format one may select, including no DRM, if a rights holder is engaged in any kind of commerce, it is necessary to track transactions and correlate those transactions to an accounting.  The current problem with existing peer-to-peers is that because the files being traded are largely unauthorized, the files themselves carry no reliable means of identification.  Distinguishing one file from another currently relies entirely on the name chosen by the user, which is inherently unreliable and has been rejected by courts, starting with the A&M Records, Inc. et al v. Napster, Inc. litigation in the United States.  

 
Wrapping a file in a DRM solution not only addresses the rights holders’ concerns with the use that may be made of a recording, but also establishes the file’s identity for accounting purposes.  If there is to be any meaningful commercialization of the digital marketplace, it is necessary to know who to pay and how to pay them.  This premise is true even in an all-you-can-eat subscription model.

 
For example, if when examining a peer-to-peer system one finds 10 instances of a file titled “Gotivert” by 2U, 50 instances of “Vertigo” by 4U, and 200,000 instances of “Vertigo” by U2, the file probably is “Vertigo” by U2, but all or some of the files could just as easily be another recording.  SNOCAP examines the acoustic fingerprint of the file itself, and if a rights holder has registered “Vertigo” by U2 and has placed a fingerprint of the file in SNOCAP’s database, the SNOCAP system can know to a very high degree of certainty what the file is, regardless of the “metadata” that a user has selected.  This task is made infinitely quicker and cheaper if the files are wrapped in DRM.

 
Some will argue that DRM is useless because it can be hacked.  Yes, DRM can be hacked, but the day that Man discovered fire, the first arsonist was born.  That was not a reason not to reject fire as a solution, and the susceptibility of DRM to hacking is not a reason to reject DRM as a solution.  Current DRM technology is offered at a market clearing price for security, as it is not commercially reasonable to expect someone to put a $99 security solution on an item that sells for $0.99.

 


 
The specifics of the SNOCAP system are more complex than can be set forth here given the constraints of this writing, but I would be happy to provide additional materials if APIG would find those materials useful.  I look forward to meeting you all at your hearings in February, and giving oral testimony if APIG would find it useful.

 





Yours faithfully,



 





Christian L. Castle

 





Senior Vice President, 
 





Business & Legal Affairs
 





  and General Counsel






SNOCAP, Inc.

� � HYPERLINK "http://www.snocap.com" ��http://www.snocap.com� 





� A plug-in is a standalone software application that is integrated into a host application, such as the Apple Quick Time plug-in for Microsoft Internet Explorer.  The host application is able to function without the plug-in, but the plug-in adds functionality to the host application.  The SNOCAP plug-in makes its host application copyright respecting.  
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