All-Party Parliamentary Internet Group

INQUIRY INTO DIGITAL RIGHTS MANAGEMENT
RESPONSE BY THE PUBLISHERS ASSOCIATION

The Publishers Association (PA) is the representative body of book, journal and electronic publishers in the UK.  It has today approximately 200 members, large and small, representing some 80% of the total revenue from book, e-book and learned journal publishing in the UK.  The combined turnover of the UK publishing trade from all sources, including well over 150,000 new titles each year, is now almost £4.5 billion p.a., 30% of which is export earnings.  An increasing amount of this turnover is derived from e-publishing or online sales.

The PA welcomes the opportunity to respond to this inquiry.  Digital Rights Management (DRM) is an increasingly important content management technology for publishers, enabling more varied and flexible consumer access for a digital age.  It is essential to understand that DRM as a transactional enabling technology  is distinct from the narrow scope of Technical Protection Measures (TPM) with which it is often confused, and serves a broader collaborative purpose.  To assist the Group, and to remove any misunderstandings over terminology, we attach a recent PA Brief on DRM, which gives the publishing context.

We have also had the opportunity to see the response by the Digital Content Forum (DCF), of which the PA is a member, and we warmly endorse their recommendations.

The remainder of this response, as requested, will address the specific questions raised by the inquiry, as follows:-

1. Whether DRM distorts traditional tradeoffs in copyright law.

There is no reason why it should. Ever since the first Copyright Act in 1709, copyright has always been a balanced compromise in the UK, between (a) the needs of creators and rightsholders for limited exclusive rights over their work, to encourage and protect their creativity during the copyright term, and (b) adequate access to that work for society as a whole – even while the work is in copyright – via permitted uses, e.g. “fair dealing”, or educational or library exceptions.  It has never been an absolute monopoly, and was never intended to be.  Nor do DRMs imply that this has changed.

What has threatened to distort this traditional tradeoff, however, has been the rapid development of unauthorised digital and internet use, where a limitless cascade of perfect copies can now be made of any digital file, at the click of a mouse.  Peer-to-peer file sharing hit the music industry very hard – in the publishing trade, our primary concern has been the effect which misuses of this universal technology may have on publishers’ own legitimate sales and licensing.  It is not easy to invest in publishing an author’s original work for a fair market price if someone else is copying it worldwide (without consent) for nothing.  The EU Copyright Directive of 2001 therefore sought to preserve the traditional tradeoffs by providing not only for up to 21 copyright exceptions, but also for updated exclusive rights for authors and other rightsowners, including a new exclusive right of Communication to the Public (including making available via networks).  Member states were specifically required (Article 7) to provide protection for DRM.  The UK implemented the Directive in Regulations passed in 2003.  A new updated “tradeoff” is therefore emerging alongside the new digital technology:-

· Updated exclusive rights for rightsowners, e.g. control over Communication to the Public of their works, plus specific protection for DRM.

balanced against

· Up to 21 updated copyright exceptions,including “fair dealing” in the UK, and  including a mandatory exception for transient and temporary copies (essential for the internet to function).

The Berne Convention “3-step test” was adopted as a condition for all copyright exceptions, which (1) must be limited to certain special cases, (2) must not conflict with normal exploitation of the work, and (3) should not unreasonably prejudice the legitimate interests of the rightsholder.  This traditional yardstick, applicable worldwide in over 150 Berne Convention countries, is thus still in force to govern the copyright “tradeoffs”.  There is no reason why DRM should distort this – indeed, publishers have every incentive to see that it does not.

2. Whether types of content sharing licence (such as Creative Commons or CopyLeft) need legislation changes to be effective.

These licences are already fully available, and widely used.  There is no need for new or amended legislation to enable them to be effective.  Indeed, in our view, any such legislative intervention in a developing market place would distort traditional tradeoffs in copyright law.

3. How copyright deposit libraries should deal with DRM issues

Provision has already been made for the deposit libraries in the UK to deal with DRM issues.  For many years, publishers and deposit librarians have met regularly to discuss issues raised by electronic publishing in the Joint Committee on Legal Deposit, and a number of pilot projects (e.g. into e-journals) and working groups have been running for some time.  In addition, following the Legal Deposit Libraries Act of 2003, a statutory Legal Deposit Advisory Panel has been established, in order to make recommendations to the Secretary of State for suitable Regulations in due course.  The Panel is an independent body, with an independent Chair and independent members as well as balanced representation from libraries and publishers.  Deposit Libraries – and publishers – therefore already have ample opportunity to deal with DRM issues as they arise.

4. How consumers should be protected when DRM systems are discontinued.

It is possible that DRM systems – like any technology-based system – may be upgraded and improved, but it is very unlikely that they will be discontinued altogether, as long as the copyright works in which they are embedded are still on sale.  For all the reasons given above, publishers will have every incentive to keep them – or an equivalent or improved version – in place.  


Publishers do recognise, of course, the importance of working towards a system by which open DRM standards will be increasingly interoperable.  This has already been stressed – with our full agreement – by the EU High Level Group, and is in the long-term interests of consumers and publishers alike.

5. To what extent DRM systems should be forced to make exceptions to the partially sighted and people with other disabilities.

They already are required to do this, under existing EU and UK legislation.  Access for disabled people generally is already provided for in the UK by the Disability Discrimination Act, and for visually impaired people by the Copyright (Visually Impaired Persons) Act.  Licences under the latter Act, e.g. to bodies such as the RNIB, are already available.  In addition, Article 6.4 of the EU Copyright Directive (embodied in the UK Regulations) guarantees beneficiaries of exceptions (such as visually impaired people) access to works which may be protected by encryption devices or technical protection measures.  In fact, authors, publishers and other rightsowners are in the advanced stages of planning a pilot project to test the security (and cost) implications of speedy access to publishers’ digital files.  The potential benefits of this were shown when the latest Harry Potter novel was available instantaneously in large print.  We hope very much that funding from the DCMS Culture Online fund can be confirmed.

6.   What legal protections DRM systems should have from those who wish to circumvent them.

DRM is there not only to sustain embedded licensing and management information but also to protect the authors’ moral rights in their authentic original work, e.g. against distortion or mutilation, and to be credited to the author.  There are therefore good reasons why DRM should be protected, as it is in Article 7 of the Copyright Directive and the UK Regulations.  We strongly believe these necessary protections should continue to be applied in practice.

7.   Whether DRM systems can have unintended consequences on computer functionality.

Publishers are as concerned as users to ensure that they do not.

8. The role of the UK Parliament in influencing the global agenda for this type of technical issue.

UK influence is worldwide, thanks to the wide reach of the English language and the positive impace of the UK creative industries.  We support the recommendations made in the DCF response.

We trust that the above responses, and DRM attachment, are of use to the Committee in its deliberations, and will be glad to answer any further questions in due course.
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Copyright Counsel
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