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Introduction
The Periodical Publishers Association (PPA) welcomes the opportunity to respond to this public inquiry.
The PPA is the trade body for the UK magazine publishers. The association’s membership consists of some 500 members who publish or organise over 4,300 products or services. These include over 2,500 consumer, business and professional magazines. PPA members also produce a large range of directories and websites, in addition to organising conferences, exhibitions and awards.
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Many PPA members offer online services, including online versions of print publications and publications only available online, or through electronic transmission. Online publications also encompass consumer, business to business and contract magazines, and increasingly involve the use new electronic rights management systems to help improve the provision of publications and services to subscribers.

The PPA therefore welcomes the recognition from the APIG that to portray the issues surrounding Digital Rights Management as merely a consumer versus publisher debate is misleading.

Ultimately, consumers and rights holders share the same objectives, involving affordable access to a wide range of content to satisfy effective demand for consumption across an ever increasing number of delivery platforms and devices. The successful use of electronic rights management systems, and technical protection measures will help to support these ambitions, stimulating new business models and creating opportunities for business to offer more choice to the consumer/citizen.
As APIG recognises, “DRM permits the creation of new business models where you buy the right to read a book just once, or pay a fraction of a penny every time you play a song. This allows publishers greater flexibility in the services they offer and leads to increased consumer choice”.
This choice is proving increasingly important for the UK economy. In its response to the Recommendations of the Creative Industries Forum on Intellectual Property
, the government recognised the importance of helping people, both users and creators, to appreciate the value of Intellectual property as central to the future health of creative industries within the United Kingdom. Creative Industries recognised as one of the economy’s fastest growing sectors contributing over £53 billion to the UK in 2002, accounting for 8% of GDP; supporting 1.9 million jobs and growing at an average of 6% between 1997 and 2002, double the rate of the economy as a whole.
Summary

1. The PPA believes that the legal protections for “DRM” already recognised in law at both European level and within EU member states should be maintained, in order that industry can develop and offer and increasingly diverse choice of products and services for the consumer, including on line and digital publications.

2. Government should support improved education and awareness about the real scope of products which might fall under the generic description of “Digital Rights Management” in order that consumers are better informed about the ways in which such products can work to improve efficiency, and provide for consumer choice.
3. Copyright exceptions and limitations are applied in law only in special cases which do not conflict with a normal exploitation of a work or other subject matter and do not unreasonably prejudice the legitimate interests of a rights holder. This flexible test has worked well to enable and accommodate recent rapid technological developments and should continue to be recognised and observed.

4. No specific right for libraries to circumvent technological protection measures is necessary in the light of the discussions which are taking place between representatives of both libraries and rights owners, who recognise the mutual interest in ensuring the right environment to stimulate creativity and invest in new work in the future.

5. Rather than imposing forced exceptions to DRM systems for specialist groups, which serve to reduce incentives for investment in innovation, voluntary systems must be allowed to develop, bearing in mind that it is in the commercial interests of publishers to ensure that consumers are not alienated, and that effective demand for their products and services is maintained.
6.
The market for DRM solutions is a nascent one. There are few nascent technologies for which there are not initial technical problems. Government and Parliament should continue to monitor developments in the marketplace, and the way that new technical protection measures and rights management information systems are brought to market, but recognise the careful balance of interest established by the framework already provided for under the EC Copyright Directive.
Education and awareness of the value of intellectual property

The government has committed to working with business leaders in order to embed the CREATE principles within their own corporate and social responsibility commitments. The CREATE principles were developed though the work of the Creative Industries Forum on Intellectual Property and were designed as a tool to promote the key aspects of the value of intellectual property in the modern economic and social setting. They cover the importance of:
Creativity
Respect for rights
Education about why the rights affect everyday lives
Access to work on fair terms
Trust between creators and consumers
Economic benefits from intellectual property, stimulating jobs, business and economic growth
“Respect” for rights and “Trust” between creators and consumers of intellectual property are particularly relevant for development of digital rights management technologies as the ways in which consumers can access and use copyright material become increasingly varied in the digital environment.
Improving understanding, respect and trust is not helped by misunderstandings about the range of new products and services, with a variety of purposes, which might be described under the generic heading of “Digital Rights Management”. Greater understanding is needed about the different products which can fall within a generic description of “Digital Rights Management”.
This will help to encourage the public to understand that, as in any business, there are some products which work more effectively than others, but it is completely wrong to suggest that because of unfavourable publicity over one product, this somehow means that all products under the same generic description are tarred with the same brush.

Understanding the difference between “technical protection measures” and electronic “rights management information”
APIG is urged to consider the important differences between “Technical Protection Measures” and electronic “Rights Management Information”.  They all relate to “management” of “rights” in the “digital” environment and as such may be referred to as “DRM”.

However they have different functions for rights owners, and as such it is important that these differences are understood, and highlighted in the context of IP education and awareness campaigns in the future.
Essentially technological protection measures refer to methods which practically limit the ways in which a consumer can use a product or service. Rights management systems are effectively stock management tools. They enable use of work to be checked and payments to contributors of publications which involve a whole range of rights owners to be processed and properly paid. They provide for effective back office functions which in the end save costs and help ensure the competitive provision of products and services to the consumer.

The distinctions were properly recognised within Articles 6 and 7 of the 2001 Copyright Directive
. Implementation of the distinctions has been recognised within the UK when implementing the Directive through adoption of the Copyright and Related Rights Regulations 2003.
Sections 296ZA to F of the Copyright Designs and Patents Act 1988 (as amended) now refer to “technological measures” as “any technology, device or component which is designed, in the normal course of operation, to protect a copyright work other than a computer program”.
Section 296ZG applies to electronic rights management information, Subsection 7 (b) describes this as “any information provided by the copyright owner or the holder of any right under copyright which identified the work, the author, the copyright owner or the holder of any intellectual property rights, or information about the terms and conditions of use of the work, and any numbers or codes that represent such information”.

Government should therefore support improved education and awareness about the real scope of products which fall under the generic description of “Digital Rights Management” , in order that consumers are better informed about the ways in which such products can work to improve efficiency, and provide for consumer choice.
Digital Rights Management and effects on traditional tradeoffs in copyright law
In its risk assessment for the 2003 Regulations implementation of the 2001 Copyright Directive, the Government recognised:
“Digital technology permits perfect copies of works to be made and transmitted almost instantaneously across national boundaries, and it is widely accepted that strengthening and harmonisation of basic rights is necessary in order to ensure that copyright laws can be in a position to cope effectively with the demands of the information society. In particular, the ease of unauthorised use of digital copyright material on the internet requires the introduction of common rules specific to online transmission and electronic copying, coupled with stronger sanctions and remedies to deal with wilful illegal activity when on a damaging scale. Effective legal protection is also required for technological measures which right owners are now applying to their works in digital formats and environments in order to protect these works against all infringements and assist in the management of rights.”

These key elements of the 2003 Regulations have been vital for the development of the new on line services since their implementation. They have stimulated the growth of new online products and services offering a legitimate alternative to the new threat of on line piracy and unauthorised use of copyright works.
The development of effective legitimate online music services has been an excellent example of how the safeguards provided by the Regulations work to benefit both consumers and creators.

This year IFPI have reported
 :

In 2004 the available catalogue on the biggest legitimate online music services had doubled from around 500,000 tracks to around 1 million tracks.

The number of online services where consumers can buy music has increased fourfold to more than 230 worldwide, with over 150 of these services being in Europe.

Developments in broadband and speeds of online delivery, and data compression technologies, mean that the larger files involved for the transfer and communication of data have opened up opportunity for unauthorised use of files containing complete books or the contents of magazine publications, thus making the way in which the provisions in the Regulations have proved so important for the music industry all the more pertinent for publishers of magazines.
It is therefore vital that the legal protections recognised by the Copyright Directive are maintained and can be relied upon as the publishing sector offers increasingly diverse products and services including on line and other digital publications.

Balancing the right to license rights with copyright limitations and exceptions
Publishers and other rights holders have no long term incentive to alienate legitimate consumers, or to stifle growth of effective demand for new business models. It would be unfortunate if those who argue that the system for recognising and rewarding the creators of copyright works is outdated, succeed in promoting the current debate as one of rights holders versus consumers - this is not the reality.

Copyright exceptions and limitations have evolved over time, but the underlying principle established in International Treaties, and more recently within Article 5.5 of the Copyright Directive, must continue to be applied and supported.

This provides “Exceptions and limitations… shall only be applied in certain special cases which do not conflict with a normal exploitation of the work or other subject matter and do not unreasonably prejudice the legitimate interests of the right holder”.

It is vital that this test continues to be applied when considering the ways in which copyright works can continue to play an effective role in the “digitally rich nation” which the government recognises it is important to promote.

Should new types of content sharing licenses (such as Creative Commons or Copyleft) need legislative changes to be effective?
Since the existing regime had enabled rights owners to choose whether they wish to license the use of their works by means of sharing licences such as those developed by Creative Commons, it is unnecessary to make legislative changes to permit them.
How should copyright deposit libraries deal with DRM issues?

The Legal Deposit Libraries Act 2003 provides important flexibility for the Secretary of State to make regulations concerning the legal deposit of works published in media other than print.
Discussions are taking place between representatives of publishers and libraries to ensure that, once a work has been deposited, it is able to be read and accessed subject to the agreed limitations of the deposit rules, and bearing in mind the test set out in Article 5.5 of the Copyright Directive (described above) which must apply to any copyright exceptions or limitations.

No specific right for libraries to circumvent technological protection measures is thought to be necessary in the context of these discussions.

How should consumers be protected when DRM systems are discontinued?

Legacy and migration challenges are commonplace in technology-based product markets and there are many feasible solutions.

The developers of technological protection measures must be able to decide upon the commercial viability of their own products. The fact that the owner of copyright material chooses to publish or distribute their work in conjunction with a technological protection system developed by a third party, should not mean that the owner of the copyright material takes on responsibility for the obsolescence of the third party product.

In reality technology solutions are often made “backwards compatible” precisely in order to address legacy concerns. The PPA sees no reason to believe that the market will not meet this concern in a similar way without the need for additional policy intervention. The existing framework of consumer protection legislation should be sufficient to remedy any outstanding consumer concerns.
To what extent should DRM systems be forced to make exceptions for the partially sighted and people with other disabilities?

The concern behind this question was much debated during the process leading to adoption of the Copyright Directive.
The purpose of technical protection measures could very easily be undermined if specified groups of people were able to circumvent the measures on the grounds of relying upon recognised copyright exceptions.

Rights owners generally wish their works to be appreciated by a wide an audience as possible, within the recognised copyright regime.

In view of this, rights owners have been willing to make arrangements for accessible copies of works to be made available to visually impaired people.

The provisions now included in sections 31A and 31B of the Copyright, Designs and Patents Act 1988 (as amended) are good examples of how access can be accommodated without overriding the entitlement of rights owners to publish works in copy-protected electronic form.

What legal protection systems should DRM systems have from those who wish to circumvent them?
The provisions already included within section 296Z of the Copyright, Designs and Patents Act 1988 (as amended) should continue to be recognised.
Can DRM systems have unintended consequences on computer functionality?
Developers of technical protection measures will seek to ensure that new products are tested to avoid unintended consequences of use, in line with general consumer law. However, where unintended consequences do arise, it is submitted that existing consumer protection rules should provide the route to recourse.

The markets for new technological protection measures and electronic rights management systems are nascent ones. There are few nascent technologies where there are not initial technical problems. However the industry recognises that it has a responsibility to secure consumer confidence in DRM and has vital commercial incentive to ensure remedial action

occurs quickly and efficiently when problems are brought to light.

It would be wrong to suggest that just because one product amounting to a technical protection measure delivers unintended consequences, that the development and marketing of technical protection measures themselves should be limited by changes to the law.

Does the UK Parliament have a role in influencing the global agenda for this type of technical issue?

The PPA refers to the summary at the beginning of this response, but in particular the PPA would submit that UK Parliamentary recognition and support for the value of copyright and other intellectual property, is becoming increasingly important within the digital knowledge economy.

Unless the government and Parliament are able to take a lead in promoting improved education and awareness about the value of intellectual property, and encourage respect for rights, the opportunities for the creative industries within the UK to continue to develop as world leaders will be eroded to the detriment of both the public and the creative industries themselves.
Recognising the ways in which DRM permits the creation of new business models, the UK Parliament should seek to help to remove barriers to industry efforts to delivery interoperable DRM solutions and to promote debate around all the CREATE principles and the economic issues surrounding challenges to the creative economy.
In the absence of effective debate with stakeholders it is difficult to reach conclusions on the scope for public policy intervention. The PPA therefore welcomes the contribution of APIG to this debate and would be happy to provide further evidence in support of the points raised in this response.

Andrew Yeates

The Periodical Publishers Association
� Government’s response – � HYPERLINK "http://www.culture.gov.uk/global/publications/archive_2005/gr_cifip.htm" ��http://www.culture.gov.uk/global/publications/archive_2005/gr_cifip.htm�





� Directive of the European Parliament and the Council of the European Union of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society - 2001/29/EC.


� IFPI online music report 2004.


� Connecting the UK: the Digital Strategy – Cabinet Office – Prime Minister’s Strategy Unit joint report with Department of Trade and Industry,
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