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37-41 Gower Street 
London, WC1E 6HH

Tel: +44(0) 20 7299 7730

Fax: +44 (0) 20 7299 7780

January 12, 2006
Re:
All Party Internet Group Inquiry into Digital Rights Management
The Publishers Licensing Society was established 25 years ago by the UK publishing industry.  Its role is to:

· oversee a collective licensing scheme in the UK for book, journal, and magazine copying
· stimulate innovation and good practice in rights management

· clarify the relationship between traditional copyright management practices and those needed in the digital age
The publishing industry is part of the UK’s vibrant creative industries: one of the fastest growing sectors within the UK economy, growing by an average of 6 per cent per annum between 1997 and 2002. In 2001, the creative industries accounted for 8.2% of GDP.

Many thanks for this opportunity to input to the APIG Inquiry into Digital Rights Management.  Digital rights management tools are in their infancy, but have the potential to be helpful to both sellers and consumers in the online world as they develop and evolve.
GENERAL Recommendations

· Rely, and build upon, the solid research and work already done by numerous organisations in the UK (e.g. the Broadband Stakeholders Group in 2003) and in the EU (High Level Working Group on Digital Rights Management in 2004).

· Distinguish between digital management of Rights Metadata from Technical Protection Measures as these two issues are unhelpfully conflated under the broader term ‘digital rights management’.  Throughout this submission this distinction is carefully applied.
· Work with industry on an education campaign to explain to consumers the relationship between traditional copyright practice and the developing technical infrastructure needed in the digital age.  It is natural for people to feel concern about changes in technology, especially as the technology is invisible to consumers if working well.
RECOMMENDATIONS:  RIGHTS METADATA

· Better management of rights metadata by the creative industries will further the development of new business models to deliver digital content to consumers and users according to their demands.
· Government and Parliament should encourage collaboration between providers and consumers to agree standards in this area and to stimulate development of a sustainable market place.  Continuous co-operation and open dialogue between the stakeholders is essential, be it on a general level with individual consumers and commercial users, or on a more specific level between right holders and specific interest groups such as visually impaired people and libraries.  Some funding to encourage collaboration in this area could be very helpful.

RECOMMENDATIONS:  TECHNICAL PROTECTION MEASURES

· Additional legislative intervention over nascent technical protection measures market is premature and will potentially impede the development of a viable market.
· There have been teething problems with some of these technologies, but also successes.  A complicating factor in establishing the current position is that when the technology works well it is completely invisible to users.
· Technical protection measures need to be applied in a responsible and transparent way to ensure clarity and informed acceptance by both consumers and producers of content.

The APIG posed specific questions which are addressed in turn below.

Does DRM distort traditional tradeoffs in copyright law?
Copyright law strikes a careful balance between those who create, and those who use, content. This balance is already comprehensively addressed in UK and European legislation.  There is also a Three Step Test to ensure the balance of interest is appropriately struck, including the use of exceptions to copyright legislation.  The Three Step Test states that any exception to copyright must be limited to certain specific cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.
Publishers and librarians are working in partnership to develop standard, mutually-acceptable, approaches to the provision of rights metadata. This is based on recognition from rights owners that the best way to ensure compliance with licence terms and conditions is that these are reasonable and well understood.  Publishers prefer to trust their customers than technical service providers!  Anything that can be done to support and stimulate further dialogue and constructive engagement between stakeholders would be very welcome as we strongly believe in this type of approach.
Libraries and intermediaries do sometimes use technical protection measures to protect digital content.  Libraries, for example, use a special version of Adobe software that can track the number of times a patron prints and forwards electronic documents.  E-book distributors, for example, sometimes use encryption to support specific business models such as the ‘check out’ model within libraries.  Such technical protection measures are rarely applied directly by publishers; however their sensitive deployment by intermediaries can raise the confidence of publishers who will then allow their materials to be used within new service environments where the impact on existing markets may not yet be well understood.  In this way the availability of some technical protection measures can help to develop new digital markets.  It is essential that the market place works well, and that both sellers and consumers of information can reject products wrapped in technical protection measures that function poorly. 

Do new types of content sharing license (such as Creative Commons or Copyleft) need legislation changes to be effective?
No.  The existing legal system in the UK means that contracts (i.e. licenses) override copyright legislation.  This empowers all types of content sharing licences, including Creative Commons licences, to operate.
Creators who choose to licence their works under the Creative Commons framework are perfectly able to do so.

How should copyright deposit libraries deal with DRM issues?
As mentioned above, some libraries already deploy technical protection measures.  This can be very helpful in raising rights holder confidence in experimenting with innovative new digital services.  
It would be extremely helpful if the legal deposit libraries would actively manage the rights metadata associated with their legal deposit collections as this would facilitate longer term discussions about wider access to those collections.  This is best done in existing fora with balanced representation and expertise.  These fora include the Joint Committee on Legal Deposit and the Legal Deposit Advisory Panel. 

How should consumers be protected when DRM systems are discontinued?

The intermediary employing technical protection measures is rarely the holder of the copyright in the underlying creative work, therefore the discontinuation of any technical protection measure will not influence the availability of the specific works but only a particular copy. This highlights the importance of clear labelling of products for consumers, and the desirability of widespread interoperability of technical protection measures in the market. Interoperability is desired both by consumers and sellers of information covered by copyright.
To what extent should DRM systems be forced to make exceptions for the partially sighted and people with other disabilities?
The legal framework on UK and EU level already exists and should continue to be applied.
In practice publishers have shown very little interest in technical protection measures, and actively work to make publications widely accessible to the broadest possible range of people.  This includes provision of copies without any type of technical protection measure to visually impaired users or other disabled users.

We strongly believe that more rigorous approaches to management of rights metadata would be enormously valuable here.  This would enable digital content in a variety of forms to be distributed to users – or trusted third party intermediaries – with a clear communication of what can be done with the content.  The “Publishing Partnership” is an on-going collaboration between the Royal National Institute for the Blind (RNIB) and the UK publishing industry.  This project will reuse rights management metadata and content from publishers to enable RNIB to provide a wide-range of accessible formats to visually impaired and partially sighted people.  Promised support from government to pump-prime this initiative is not yet forthcoming, yet support for collaborative efforts such as this would be exceedingly constructive.
What legal protections should DRM systems have from those who wish to circumvent them?
The legal framework on UK and EU level exists and should continue to be applied in practice.
Can DRM systems have unintended consequences on computer functionality?

Consumers and right holders are concerned in view of teething problems with technical protection measures.  This underlines the importance of clear labelling, and careful deployment of technical protection measures as they are in their infancy.  It is also a reason that publishers prefer to trust their customers rather than their technology providers, and thus supports the case for better management of rights metadata.

What is the role of the UK Parliament in influencing the global agenda for this type of technical issue?

Distinguish between digital management of Rights Metadata from Technical Protection Measures as these two issues are conflated unhelpfully in the broader term ‘digital rights management’.
Rely, and build upon, the solid research and work already done by numerous organisations in the UK (e.g. the Broadband Stakeholders Group in 2003) and in the EU (High Level Working Group on Digital Rights Management in 2004).

Encourage the constructive dialogue and collaboration already underway between stakeholders such as publishers/libraries and publishers/visually impaired users.  Support such collaborative approaches financially if pump-priming is needed.

Work with industry on an education campaign to explain to consumers the relationship between traditional copyright practice and the developing technical infrastructure needed in the digital age.  It is natural for people to feel concern about changes in technology, especially as the technology is invisible to consumers if working well.
Better management of rights metadata by the creative industries will further the development of new business models to deliver digital content to consumers and users according to their demands.
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