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The Internet is one of the most remarkable tools the world has ever known for sharing information and knowledge, and for allowing us to make contact with other people and with what they are saying, writing and doing.  It succeeds because it is an extraordinary copying machine, enabling us to upload and download, copy and share, on a massive scale.  

Whereas older media (such as printed books and recorded music/films) put up major physical obstacles to copying, the Internet has virtually none.  But if we apply the laws that regulate, say, copying printed texts to copying Web documents, then we will strangle the Web. We therefore need new systems to provide a new balance of copyright’s two purposes: to protect exclusive rights and to maintain public access.  

Rights-holders want strong DRM systems to protect against illegal uses.  Users require their current level of access to be maintained.  Each wants to gain from the new medium: rights-holders to increase sales and revenues; users to increase access.  We welcome the APIG’s comment that ‘to portray the issues surrounding DRM as merely a consumer versus publisher debate is misleading’; but we acknowledge the tension is a genuine one as companies and rights-holders try to maximise their positions in volatile markets.

We wish to focus our remarks on two issues: ‘Whether DRM distorts traditional trade-offs in copyright law? And the role of the UK Parliament in influencing the global agenda for this type of technical issue.’  In considering both issues we have taken account of the Treasury’s Cox Review and its announcement of the Gowers Review, both of which we greatly welcome.   

It is clear that DRM changes traditional trade-offs between the public and rights-holders.  The evidence is overwhelming.   The question as to whether it distorts them is more complicated.  In a time of rapid technological innovation and changing consumer behaviour, some distortion is unavoidable.  The real question is how the government responds to distortion.  How, for example, it decides whether a particular distortion is temporary and whether it merits a policy response; and, if so, what the response should be.  In other words, how should government regulate the market for ideas and knowledge and how can it ensure those markets operate in the public interest.

These seem to us to be classic questions of regulatory policy.  We believe we should treat IP less as law and more as regulation.  IP law is a major factor in regulating authorship, invention, innovation and the transfer of knowledge.  It regulates the way we have, get access to, share and make money from ideas (or, to be precise the ideas that qualify for exclusive rights).   It sets the boundary line between what is public and what is private.  It creates legal monopolies.  It  balances these monopolies, which are held to be socially and economically beneficial, against their restrictions on public access.  These issues are important.  They concern macro-economic policy and the long-term health of the economy as well as the arts, culture, education and public health

There are close similarities with other areas where public and private arenas are interrelated and have to be balanced, and where government uses regulation.  Not all MPs can be experts on IP law but they are all experts on the principles and workings of public regulation and especially on using regulation to serve the public interest.   

Recommendations
The parliament’s role in forming the right intellectual property regime for the 21st century is threefold.

First, treat it like regulation and apply the Government’s rules on better regulation that are applied in other areas (such as fairness, proportionality, cost effectiveness).  No regulation should be passed without extensive public consultation and independent research, published in full.   Ensure the IP regime reflects the public interest and adapts to changing circumstances.  

Second, improve the level of oversight.  Parliament leaves IP policy to the Patent Office.  In the past, Parliament had a degree of oversight because the Patent Office was subject to a Quinquennial review with outsiders sitting on the Steering Group and outsiders able to comment.  In 2003, the Government decided to stop holding such reviews.  The DTI has recently announced that the PO now has a series of “business reviews of the end-to-end process in achieving specific outcomes. The methodology for such reviews and the cycle of them is integrated with the departments' business planning process”.  In other words, a substantial independent overview of the Patent Office overall aims, functions and operations has been replaced with an internal review of business planning processes. Parliament should increase the level of public oversight by re-instating a full, proper independent review at least once every four years.

Third, establish a mechanism whereby all government policy can be tested for its effect on creativity, innovation and intellectual property (as government policy is now tested for effects on consumers, environment, health and safety, etc).  In the past, the DTI had an Intellectual Property Advisory Committee (IPAC), set up in 2001.  In 2004, DTI carried out a review of the Committee and found it wanting.  But instead of launching a better version, as initially indicated, the DTI decided to do nothing.  The Committee has been moribund for over a year.  And this at a time when other countries, from the US to China and Brazil, are showing unparalleled interest in IP policy.  This is disappointing to those who want our creative economy to flourish.  Parliament could fill this void.
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