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In 2005, the UK Labour government committed itself to a review of intellectual property protection in its manifesto (Labour, 2005: 99).  

Since then it has instituted a number of committees and working groups to look into the issue and recommend changes. Unsurprisingly, as the Department of  Media, Culture and Sport (DCMS) has attempted to develop policy in this area, the claims of the ‘creative’  

industries have become increasingly outspoken and insistent in their demands for property protection to be extended and expanded (Rowan, 2005).  The voice of the public, whether viewed as citizen, or more depressingly as consumer/customer have been increasingly drowned out of the discussion. The corporations argue that for this value to be realised as profit, a mechanism is needed to enable exclusion from the immaterial or digital form, a kind of digital-property-right.  

These mechanisms are instituted through the use of intellectual property rights (IPRs), such as copyright and patents, and increasingly through digital rights management technologies (DRM), such as CD copy-protection. The debate has become increasingly hysterical, with denunciations of ‘pirates’, ‘theives’ and ‘anarchists’, rather than reasoned discussion over how the expansion of a private right at the expense of the public access to information and knowledge is best balanced (Lessig, 2002). Today, knowledge is thought not as a public good that contributes to an informed citizenry (if that is thought at all!) – but rather in terms of making money, as a key source of profit in itself. Around us, particularly following moves in the US towards the commodification of knowledge and the EU announcement of its ‘pro-technology’ Lisbon Agenda,  a so-called ‘creative’ or ‘knowledge-based’ economy is being built by corporations and governments (Barroso, 2005; European_Council, 2000; May, 2000). Information, knowledge, concepts and ideas are subject to an expansion in intellectual property protection expansion that is neither openly debated, nor subject to critical discussion regarding its possible pernicious effects on wider society (Boyle, 2003; RSA, 2005).

For example, one of the most important digital ‘goods’ is computer programming source code. Computer code is a vital part of the infrastructure of our modern technological societies, whether mechanical, informational or aesthetic. Information Communications Technology (ICT) relies on the production of computer code to drive and control the processes that handle data control, circulation and collection. There are economic benefits to be gained from the production and ownership of this source code and increasingly the legal recognition of computer code as a form of ‘property’ has become important. But increasingly wealth that is channelled through the online environment becomes increasingly reliant on the code itself to ‘add value’ to the core product, through help-desks, online forums, discussion groups and fan-sites. Consequently, property protection of computer code is demanded by corporations by any means possible. An example is the extension of patent protection to software (which is already protected by copyright), the claims of which were extremely dubious and which could constitute the propertisation of the basic building blocks of programming itself. This argument recently failed to convince the European Parliament to expand patent protection to software (although in a rather anti-democratic move, it seems that the European Commission and corporate lobbyists are reintroducing the directive through stealth means). It appears that democracy can be no brake on the rise of intellectual property. But IPR expansion also means that computer programmers would not be able to freely program computers as the basic structures would be owned and controlled!  

Unless, of course, they are insulated by a large corporate employer who can defend the numerous legal property claims that will begin to circulate - and there is precious little discussion about how this contradiction adds to creativity.

The advocates of  intellectual property point out this is central to the technologically developed societies’ defence against the threat of the export of manufacturing and industrial work  to cheaper labour locations (e.g. through outsourcing). This, they explain, can be seen in the growth in international world trade agreements of protection for copyright, patents and trademarks. Indeed the US now grants favoured trading status only to those nations which have comprehensive intellectual property protection (Thomas, S. quoted in Barry 2001: 105). Measures of research and development work, innovation and intellectual capital have become some of the key indicators of the health and productivity of the national economy – replacing population, health and suicide rates published by the developed nations governments and the OECD  (Barry, 2001: 104). Thus the globalisation of capitalism is used as a stick with which to beat back any attempt to limit, or even to discuss the possibility that the granting of monopoly rights in information might be counter- productive. These debates over intellectual property may not appear political due to their technical or legal form (Bowrey, 2005: 78), however, it is precisely in debates over technical detail – of the administrative or legal status of subjects rights’ over objects – and the moral and ethical legitimacy of claims to these rights  that intellectual political conflicts are being played out (Lessig 1999; Barry 2001: 122; Lessig 2002).

Certainly, the Labour government is well aware of the public relations disaster that awaits it should the Beatles back-catalogue be let into the public domain, free for all to use when it leaves copyright protection over the next decade. This ‘loss’ of a British world-class product, ‘given’ away to our competitors is already setting the terms of the debate, where ‘our’ loss of property rights is ‘their’ gain. Naturally, this ignores the fact that by utilising this monopoly right (granted by Parliament for a limited term) the record labels have already generated huge profits over the last fifty years. It also ignores the fact that to be creative, the Beatles had to freely draw on musicians that had gone before. This is a crucial point, that by closing the past for the creativity of the present, we may well be closing future cultural creativity and hinder the possibility of ‘standing on the shoulders of giants’.

Even more problematic is the creative industries attempt to equate copyright and creativity together. By limiting our creativity to acquisitive behaviour and profit, they undercut and subvert alternative notions of what creativity could and should be. Should art be purely geared towards market production, should we expect our artists and musicians to become ‘work-for-hire’ freelancers on short- term contracts and transferring their cultural products to corporate machines that wish to own and profit from copyrights in perpetuity?

On the one hand, it is argued that the importance of intellectual property rights is an imperative and incentive for those who wish to develop an innovative and creative culture. On the other hand, the acquisition and contestation of claims to intellectual property has become vital to business strategy and profitability. Somewhere between the arguments the needs of citizens are being lost as knowledge becomes commodified. In other words, the use of language, ideas and concepts is critical to our democratic ability to express ourselves and to use and reuse culture in new and challenging ways.  

Strong property rights in intellectual property, undercut this by making the use of a certain phrase or brand subject to copyright or trademark infringement –property rights have the potential to silence democratic debate.

Against the conventional wisdom that the technology requires strong intellectual property laws in order to spur innovation, free software and open-source rely on a non-commercial free exchange of information, software and expertise. Utilising what has been identified as a ‘Hacker ethic’ they continue to challenge the mighty titans of the computer software industry with their alternatives. For example, Microsoft has admitted that it sees a strategic threat from GNU/Linux, a free software/open-source operating system that is available freely on the Internet, rather than other proprietary computer software vendors. They also highlight the dangers of Digital Rights Management technologies which allow technical locks to be fitted onto digital cultural products that can bypass or even negate statutory or common law rights (such as fair dealing, public domain access or the first sale principle). These unregulated mechanisms, also known as Technical Protection Measures (TPMs) allow for the other economically problematic issues of monopoly control of document formats through the operation of preventing interoperability between, say different document types on computers, which cannot then be reverse engineered by a competitor who might be sued for breaking DRM rights. They also allow for the possibility of ignoring copyright (which is a limited term right) by locking down culture behind technical prison bars indefinitely.

With its emphasis on sharing, openness, freedom and community these open source movements collapse the distinction between production and consumption. The important normative principle that anyone has access to the source material for reuse and adaptation has an important democratic effect on a cultural production and social practices (e.g.  

a fledgling ‘semiotic’ democracy).  Open-source has been called ‘the canary in the mine’ because it has been one of the first movements to raise the alarm about the commodification of knowledge and information, and offered important critiques of strong private property laws (and DRM measures). As governments around the world begin to consider their legislative agenda for the expansion of copyright and patents (strongly influenced by corporate financed lobbying), it is timely to analyse whether the steady expansion and extension of the privatisation of shared knowledge, is something we can afford to ignore. Indeed, urgent and critical questions about the intellectual property regime and digital rights management should be raised and debated publicly before our culture is locked away behind closed doors.
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