Mr D. Tomlinson

This document is an attempt to provide an outline of an alternative perspective on some of the issues raised by the All Party Internet Group. (APIG)[1].

* Whether DRM distorts traditional tradeoffs in copyright law.

DRM renders tradeoffs mute; by facilitating copyright owner total control[68].

"I conclude that while each of the DRM systems, and the systems that defeat the DRM, has elements of copyright, none solves the set of problems which copyright solved for the dawn of the print age."[66]

* Whether new types of content sharing license (such as Creative Commons or Copyleft) need legislation changes to be effective.

No. According to Eben Moglen[4] (FSF legal advisor), if you do not accept the software contract represented by the General Public Licence

(v2) you simply revert back to the default copyright. This allows for duel licensing (GPL and Commercial licensing of products), and has resulted in the GPL not been challenged in court. The GPL in exchange for you forgoing your rights under copyright, in a public freely entered into contract (see source of torts and contract[3]), relinquishes the authors rights under copyright. This creates an environment where copyright is effectively null (uses copyright to deny copyright, and make source code available), and all source code must be disclosed if the product is distributed. v3 of the GPL may go beyond this.

More importantly, however, the claims asserted may give rise to a long awaited court interpretation of the GPL, including discussions on its classification (licence or contract), revocability, enforceability and third party liability. If litigation proceeds to completion, we can expect some very interesting precedents to be developed[2].

The creative commons licence is even simpler, it formalises a set of rights under copyright with the author of the work publicly relinquishes (dependent on which particular licence is chosen).

* What legal protections DRM systems should have from those who wish to circumvent them.

None. DRM transfers control to copyright owners over the innovations in consumer technology, the internet et al, through laws like the DCMA and EUCD.

This is well documented on the Internet[5] and print[6]. Copyright owners should not have the ability to control innovations in other fields, or even in the field of copyright this is not in the public interest and relates to principles of 'fairdealing' and the doctrine of 'first sale'.

DRM is bad for business: It Doesn't work, It's Bad for Society, It's Bad for Business, It's Bad for Artists, It's Bad for MSFT[26].

"Encryption propertizes copyright. Prior to the rise of encryption, intellectual property wasn't really property. Instead, these rights consisted of rights to sue to block use or seek damages for after-the-fact use. Encryption makes possible before-the-fact limits on use of the sort that we associate with physical property. Copyrighted works are becoming real property in a way that will never happen for trademarks or patents."[52]

"A mildly charitable view of TC [Trusted Computing] was put forward by the late Roger Needham who directed Microsoft's research in Europe: 

there are some applications in which you want to constrain the user's actions. For example, you want to stop people fiddling with the odometer on a car before they sell it. Similarly, if you want to do DRM on a PC then you need to treat the user as the enemy."[35]

DRM has failed in the past, it should be allowed to fail in the future[72].

* The role of the UK Parliament in influencing the global agenda for this type of technical issue.

To advocate that at least in entertainment is concerned Intellectual property Law as currently enshrined and proposed is bad for the public.

To recognise the principles associated with the issues "The purpose of copyright is to encourage the creation and mass dissemination of a wide variety of works.[7]", and limit the excesses of commercial interest which seek rent from inappropriate laws, at the expense of the public.

A recent example is Sony, "His research revealed that the new discs installed software that interfered with the user's ability to copy the audio CD at a kernel level. "It was radically different than anything before; it turned the computer against the user," says Halderman.[43] There has been wide spread coverage of the issues surrounding the inclusion of invasive DRM on certain Sony Music CD's[8], a tale of spyware (by Sony)[9], computer security failures [10], incompatible DRM (by Sony)[11] Copyright Infringement (by Sony)[12] and Sony is protected by the DCMA and DRM [13]. Coverage starts with Freedom to tinker entry

919 [14]. Sony has also been active as part of the CBMA trying to obtain access in the Data Retention Directive to the data collected for Terrorism and Serious and Organised Crime, and there is the Music Industries role in laws like the DCMA and EUCD, and IPRED, IPRED2 etc. 

The music industry is notorious for it business practices[16] such as payola "not only commonplace at Sony BMG, but also had "been tolerated and facilitated by senior executives."[17] A long standing practice "The first court case involving payola was in 1960."[18]. "the current IP regime has afforded companies some of the biggest profit margins available outside organised crime"[19]

In fact particular attention should be given to challenging the US assumptions on Intellectual Property, which they promulgate through the organisations like the WTO trade agreements like TRIPS[20]

Copyright infringement has always been a tort[21] or civil offence like trespass, it should remain so "In contrast, a defendant in civil litigation is never incarcerated"[22] and it is for the copyright owner to obtain reimbursement within the civil courts and the rights of the alleged infringer should be protected. Commercial scale [rather than commercial i.e. for profit] would appear meaning less in the context of the Internet, where huge scale can be alleged of individuals  a fact that would no doubt be exploited by the relevant industries. 

Criminalising non-commercial copying would be inappropriate[67].

Even where the property model is applied to copyright, property rights are far from the inalienable rights as presented by the copyright maximalists (associating copyright infringement with stealing). Property rights are subject to the interests of society[23] and should like wise be constrained and limited.

Why Copyright as Property?

DRM is encryption. "Encryption propertizes copyright"[52].

"In considering the extent to which we should embrace full propertization of copyrighted works through encryption, we should expect transaction forms to vary with transaction costs and technological possibilities and should not somehow privilege a narrow set of institutional arrangements that arose under different constraints."[52]

Statue of Anne 1710.

"Whereas Printers, Booksellers, and other Persons, have of late frequently taken the Liberty of Printing, Reprinting, and Publishing, or causing to be Printed, Reprinted, and Published Books, and other Writings, without the Consent of the Authors or Proprietors of such Books and Writings, to their very great Detriment"[32].

The Property Model or Story[58].

Copyright Material is Intellectual Property, and just like tangible property, intellectual property should be protected by the state (statute).

Externalities Model.

"The Problem of Social Cost". "Alongside price formation, the formation of the institutional structure is regarded as an integral step in the process of resource distribution. Hence, economic institutions do not require a "separate" theory. It is sufficient to render existing theory complete and formulate it in terms of the primary components, i.e., property rights."[33]. ""Copyright as Tort's Mirror" uses personal injury law to introduce students to copyright, making a link between the doctrines through the notion of "externalities"."[54]

All three models are used to justify the creation of property rights and the elimination of free-riding. However the Advocates of Intellectual Property are quick to override the physical property rights of ownership of physical hardware, (e.g. DRM systems including NGSCB and Sony) appear to conflict with my physical property rights[24] over the computer, and the doctrine of first sale[25] rights over the software etc. It is the doctrine of first sale that creates libraries[26] and the second hand book market. But the main difference between physical (tangible) property and Copyright (a form of Intellectual Property) is that physical property is exclusive and rival. But the material subject to copyright is non-rival and non-exclusive, which is the definition of a public good. In fact the UK has socialised entertainment in the form of the BBC.

Copyright Maximalists - Property is forever, why not copyright.

"Copyright is monopoly, and produces all the effects which the general voice of mankind attributes to monopoly. My honourable and learned friend talks very contemptuously of those who are led away by the theory that monopoly makes things dear. That monopoly makes things dear is certainly a theory, as all the great truths which have been established by the experience of all ages and nations, and which are taken for granted in all reasonings, may be said to be theories. It is a theory in the same sense in which it is a theory that day and night follow each other, that lead is heavier than water, that bread nourishes, that arsenic poisons, that alcohol intoxicates. If, as my honourable and learned friend seems to think, the whole world is in the wrong on this point, if the real effect of monopoly is to make articles good and cheap, why does he stop short in his career of change? Why does he limit the operation of so salutary a principle to sixty years? Why does he consent to anything short of a perpetuity?"  House of Commons, 5th of February 1841. Thomas Babington Macaulay[36].

The disadvantages of Copyright as Property.

Empirical studies like the Bessen, Hunt "An Empirical look at Software Patents"[44], ownership of property does not stimulate innovation or production of new materials, but the increased rent seeking evidenced by the repeated extension of copyright duration (from 14 years in 1710). We also have what is called the patent thicket[45] or the permission society[23,p256], where innovation cannot take place because it requires the permission of rivals or property owners who own the property on which innovation is built. "The future will be controlled by this dead (and often unfindable) hand of the past.[23,p256].

"The current copyright system and a proposed alternative system of indefinitely renewable copyright are modeled, simulated, and compared by social welfare. Evidence is found that the proposed renewable system has lower maximal social welfare than the current system."[41]

The impact of intellectual property are now so great they allow the industries involve to control far larger industries like consumer electronics. This is just what the Sony vs Universal decision in the US was intended to, but fails to prevent[46]. Control is been given to the copyright cartels, for example in digital radio (online) "Incumbent over-the-air stations are substantially favoured and diversity and entry are limited by statutory fiat."[51] "copyright law can make entry barriers concrete and we should be concerned if copyright law works to disadvantage full entry."[56][57]

"This article challenges[59] the current validity of this basis for copyright law, both

1) the necessity of protecting publishers, record companies, studios, etc. (hereinafter "publishers"7) against unauthorised copying and sales so as to induce desired levels of new creations and

2) that the current broad protection has a net positive impact on the production of new creations."

The Economics of Intellectual Property.

"It is by no means obvious which (if any) flavours of network industry a YMCA-like law is economically efficient for, or whether indeed any such in-depth analysis was ever done prior to copyright maximalism taking hold."[27,28]. The answer would appear to be no. "The statutory copyright law interpreted by the courts is subject to the same process flaws that produced UCITA - a proclivity to capture of the legislative process by business interests and a related failure to include or respond effectively to public interest groups, particularly those representing consumers"[70][[71].

The Tangible Property Model.

"If the goal of creating property rights is to equate private and social costs and benefits by having the property owner internalise the social costs and benefits, those who "free ride" & obtain a benefit from someone else's investment are undermining the goals of the property system. The professed fear is that property owners won't invest sufficient resources in their property if others can free ride on that investment. To be efficient, logic would seem to suggest, we must eliminate free riding. If one concludes that this logic applies to intellectual property as well, as some (but by no means all) law and economics scholars apparently have, the implications are obvious. The way to get private parties to invest efficiently in innovation is to give them exclusive ownership rights in what they produce. The lessons from the economics of property rights seem clear: confer strong property rights on intellectual property creators, encouraging them to invest efficiently in identifying, developing, and commercializing new inventions and managing the inventions they have already made. If the social value of innovation exceeds the private value, as apparently it does (or at least did in the early 1980s), that simply means we don't have strong enough property rights, and too many people are free riding on the investments of innovators. Further, if one postulates that transactions involving intellectual property are costless, society as a whole should benefit, since the owners of intellectual property rights will license those rights to others whenever it is economically efficient to do so."[34,p12,p13,p14]

The Intangible Model (Non-rival, Non-exclusive).

"At first glance, free riding seems to be the flip side of the tragedy of the commons one party benefits from another's use of land without compensating the other for that benefit. It does not follow, however, that because we are right to try to internalize negative externalities we should be similarly preoccupied with internalizing positive externalities. In a market economy, we care only that producers make enough return to cover their costs, including a reasonable profit. So long as that cost is covered, the fact that consumers value the good for more than the price, or that others also benefit from the goods produced, is not considered a problem. Indeed, it is an endemic part of the market economy. The very concept of "consumer surplus" in economics presupposes uncompensated positive externalities in the market for production"[34,p17,p18,p19]

The model implemented by copyright is that of Hyperexclusive, Rival.[29] ""Hyperexclusive" refers to goods that are condusive to discriminatory pricing, and permit "Lindahl" pricing, which extracts all of the consumer surplus by charging each consumer at his own demand level."[30] Or as the APIG put it, "However, to portray the issues surrounding DRM as merely a consumer versus publisher debate is misleading. DRM permits the creation of new business models where you buy the right to read a book just once, or pay a fraction of penny every time you play a song. 

This allows publishers greater flexibility in the services they offer and leads to increased consumer choice."[1] "HYPEREXCLUSION REQUIRES, AMONG OTHER THINGS, THAT THE PROVIDER ENJOY MONOPOLY STATUS. Such a perfectly discriminating monopolist would extract... all of the economic surplus... Pure profits may therefore arise, in violation of the conditions for Pareto-efficiency..."[30][31].

In fact the Internet creates a new environment for ideas, "Intellectual property law cannot be patched, retrofitted, or expanded to contain the gasses of digitized expression any more than real estate law might be revised to cover the allocation of broadcasting spectrum. (Which, in fact, rather resembles what is being attempted here.) We will need to develop an entirely new set of methods as befits this entirely new set of circumstances."[49]

1. Creative imitation differs from copying; imitators can add important value.

2. Some environments are static, others are highly dynamic with sequential improvement.

    Intellectual property may work very differently in each of these environments.

3. Some creative works have single authors, others have multiple, sequential authors.

4. The contribution of additional authors is often unpredictable and the value of each potential[48][50].

The monopoly price-discrimination is a model (proposed by the APIG) produces huge amounts of wealth for the content aggregators, and this is what we already experience in the Television, Film and Music Industries (Computer Games Industry is now larger than the film industry).

Economics of a movie (James Bond, Die Another Day, 2002):

In addition to cinema sales which cover the 150 million pounds cost of production, resulting in profits of:

Product placement  45 Million

Pay TV            100 Million

DVD and VHS sales  80 Million

Nightfire Game     50 Million

Back Catalogue     50 Million

                   ------------

Total             325 Million

What we have are near perfect monopolies, every sale brought in by advertising is almost pure profit (especially with online sales e.g. 

Video on Demand, where the consumer is already paying for the distributions costs in the form of a broadband subscription), this is the opposite of a perfect market "Output is set where marginal cost equals marginal revenue. In the long run, average revenue equals marginal cost and firms enjoy only normal profits."

In fact free-riding can be seen as a limiting factor on Hyperexclusivity or as a progressive taxation[38] until abandon the current copyright model.

A non-property model.

There is one way to pay for non-rival, non-exclusive goods, that is through subsidy, this subsidy can take the form of taxation, patronage, or advertising.

And in a less than perfect market can support another model, in the form of subscription where the key motivators are easy of use, reputation, aggregation etc. Both allow competition to limit monopoly profits.

We have two basic models for public goods, subsidy and subscription or various combinations of each.

Subsidy Model.

The subsidy model, what advertiser want is attention, so if you have attention you have a source of income from advertising, but advertising operates on a wide distribution. "For ideas, fame is fortune. And nothing makes you famous faster than an audience willing to distribute your work for free."[53]

Celebrity is the ability to attract attention, but it is not limited to people the EU TVWF Directive on product placement[40] allows the moneterising of TV programs and movies without limiting distribution (wider distribution is desirable).

Imperfect Markets.

The other model is more like traditional capitalism, in that in a absolutely perfect market margins would tend to zero, but margins are non-zero because markets are not absolutely perfect (far from it - e.g. 

Monopolies). The same applies to distribution, by providing the services like reputation, ease of use and aggregation, non-free can compete with free. In fact the long tail[55] is another element of the imperfect market. "Also of significant interest, the erosion in downstream control has coincided with stunning growth of the Japanese comic medium as a worldwide export, a notable contradiction to the common assertion of the U.S. copyright industry that stronger copyright protection must necessarily yield more creativity."[73]

"In general, if you substitute "relationship" for "property," you begin to understand why a digitized information economy can work fine in the absence of enforceable property law."[53]

Piracy is Progressive Taxation, and Other Thoughts on the Evolution of Online Distribution[38] Lesson 1: Obscurity is a far greater threat to authors and creative artists than piracy.

Lesson 2: Piracy is progressive taxation.

Lesson 3: Customers want to do the right thing, if they can.

Lesson 4: Shoplifting is a bigger threat than piracy.

Lesson 5: File sharing networks don't threaten book, music, or film publishing. They threaten existing publishers.

Lesson 6: "Free" is eventually replaced by a higher-quality paid service.

Lesson 7: There's more than one way to do it.

A Zero sum game.

I would like to address some of the issues raised by the report "EXPANDING THE FRONTIERS OF OUR DIGITAL FUTURE:

Reducing Software Piracy to Accelerate Global IT Benefits"[42].

* "The IT Sector Is a Proven Engine for Global Economic Growth.

The global trillion-dollar-ayear IT sector (hardware, software, and IT

services) consists of 1.1 million businesses, supporting

11 million high-paying IT jobs, generating nearly $900 billion annually in taxes, and adding $1.7 trillion per year to global economic prosperity. While these numbers testify to the economic force of the IT industry, the sector has yet to achieve its full economic potential."[42]

As I wrote in response to the book/article "Why IT Doesn't Matter Anymore"[60], is that the value of IT does not come from ownership. As we can see from Free and Open Source software, the value in software is not intrinsic (like gold) and it does not come from ownership, monopoly has expanded the profit for companies like Microsoft (Who have been subject to Anti-trust on both sides of the Atlantic), and imposed a tax upon us all. Software is a complex good[61], and it's value come in the form of Support (to fix functionality), Development (of new functionality or customisation) and Training (Understanding how a complex system or User Interface operates). Modern business software implements business processes, value comes not from software but the new business processes it enables. Far from not reaching it's potential, the property model of software is acting as a break on economic activity, where profits would be limited by competition, they are inflated by monopoly. For example the Dell and IBM has profits of 9% and HP 6% where as Microsoft Windows has profits of 415.4% "Microsoft's near-monopoly in PC operating systems has basically given it a licence to print money"[62]

Unit  
Revenue 
Profit 
Costs 
Margin

MSN 

491

58

433
      12.2%

Server/Tools1866

370

1496

24.7%

InfoWorker 
2287

1591

696

228.6%

Client (Win)2809

2264

545

415.4%

In fact Microsoft seems to be underperforming 5Yr Net Profit Margin (5-Year Avg.) of 28.3% vs an industry figure of 16.8% and the S&P500 figure of 5.8%[63]

"One telling statistic may shed light on how Microsoft fairs in markets where it does not control huge market share. Profit margins for desktop versions of Windows came in shy of 86 percent, according to the 10-Q. 

That's up from about 82 percent during the same period a year earlier. 

Office profit margins were 78 percent in the first quarter compared with

76 percent a year earlier. Licensing 6 likely contributed to the profit-margin gains, analysts say.

By contrast, Windows Server, which according to IDC held less than 50 percent server market share in 2001, had 34 percent profit margins. A year earlier, Windows Server profit margins topped 26 percent."[64] (S&P500 equivalent is 47.2%, but the S&P500 have higher production costs).

* "Software Is the Key to Accelerating Future IT Benefits.

The software industry’s accelerating growth rate, combined with its ability to add value to other sectors of the economy, has propelled it to a new position of prominence as a primary driver of global IT benefits. Between 2004 and 2009, the software related jobs and tax revenues will grow better than 5% a year." [42]

While this is true, IT should get a return from the economic activity it generates, not from the sea anchor of property rights, hyperexclusivity and monopoly.

"Five Key Findings:"[42]

"1. Lower Software Piracy Produces Higher IT Benefits." [42] Monopoly profits benefit no-one but the company in receipt of the profits

"2. Cutting Software Piracy Globally Can Generate Faster IT Growth." [42] The real value of software does not come from it's value as property, therefore the opposite is true. Lower the cost of tools and increase the wealth from tool use, and the market for tool users and makers.

"3. Faster IT Growth Can Increase Global Economic Output."[42] Yes but faster growth is not achieved through the restriction on access to tools, and limiting competition.

"4. Countries with the Highest Piracy Rates Have the Most to Gain Through Reductions."[42] Untrue. They would simply diver resources to the monopoly owners. e.g. 

Microsoft.

"All other countries, including those in the EU, more or less concentrate on developing customised software"[69]

"5. Every Region Benefits."[42]

Untrue, the USA benefits disproportionately at the expense of all others.

Removing property rights.

* Consumers Benefit.

 From greater standard interfaces and from lower costs of acquisition.

* Workers Benefit.

 From more areas where software can be applied, and from greater wealth 

creation.

(More people work on customising and using software et, than work for 

Microsoft).

* Innovators Benefit.

 From reduced barriers to entry and the ability to distribute 

innovations quickly and at low costs, with word of mouth marketing of 

innovations and improvements.

* Entrepreneurs benefit

 From a much more perfect market, they can enter and compete on a level 

playing field, undistorted by legislation.

* Governments benefit

 From the taxation that results from the greater wealth created by 

exploiting the full potential of software, rather than the dead hand of 

rent seeking by monopolists.

Eliminating Software Piracy is just a tax on the World Economy by Global 

Monopolists.

Conclusion.

The main aim of this quick analysis is not to present a comprehensive 

review of the issues, but to place in reasonable doubt the conventional 

wisdom on Intellectual Property, and to encourage people to reflect upon 

the limitations of their own understanding of the issues. So that 

Government should only act to prevent the abuses of companies, and not 

legislate for a particular solution or model.

Everyone from the Cato Institute[65] to Lawrence Lessig[23] and John 

Perry Barlow[53] accepts the environment has changed.

"Congress should

* reject proposals to ban new technologies or business models to solve 

copyright problems (examples include file sharing, copy protection, and 

"collusion" among creators);

* reject proposals to impose new technologies or business models to 

solve copyright problems (examples include federally certified copy 

protection standards and compulsory licensing);

* Phase out compulsory licensing for all communications content 

industries and avoid extending it to future services such as online 

downloading and streaming; and

* take the constitutional principle of "promot[ing] the progress of 

science and useful arts" seriously, but don't extend copyright 

protections far beyond reasonable terms."[65]

Hippocrates' golden rule for healers was to "first, do no harm".

Appendix 1

Bibliography

[1] 

http://www.apig.org.uk/current-activities/inquiry-into-digital-rights-management.html
[2] http://www.law.qut.edu.au/files/open_source_book.pdf p124

[3] http://www.duhaime.org/contract/default.aspx
[4] http://www.fsf.org/philosophy/sco/questioning-sco.html
[5] http://www.chillingeffects.org/
[6] http://www.code-is-law.org/getit.html
[7] http://ssrn.com/abstract=621261, http://ssrn.com/abstract=472141
[8] http://www.freedom-to-tinker.com/?p=945
[9] http://www.freedom-to-tinker.com/?p=939
[10] http://www.freedom-to-tinker.com/?p=944
[11] http://www.freedom-to-tinker.com/?p=941
[12] http://www.freedom-to-tinker.com/?p=940
[13] http://www.freedom-to-tinker.com/?p=938
[14] http://www.freedom-to-tinker.com/?p=919
[15] 

http://www.openrightsgroup.org/2005/11/23/music-industry-tries-to-hijack-serious-crime-legislation-in-europe/
http://www.guardian.co.uk/arts/netmusic/story/0,13368,1651273,00.html
[16] http://www.oag.state.ny.us/press/2005/jul/jul25a_05.html
[17] 

http://www.latimes.com/business/la-fi-sony4dec04,0,3749240.story?coll=la-home-headlines
[18] http://www.history-of-rock.com/payola.htm
[19] http://comment.zdnet.co.uk/0,39020505,39240187,00.htm
[20] http://www.wto.org/english/tratop_e/trips_e/trips_e.htm
[21] http://www.rbs2.com/torts.htm
[22] http://www.rbs2.com/cc.htm
[23] http://www.free-culture.cc/get-it/
[24] http://www3.open.ac.uk/oubs/bin/oubs.dll?CW301
[25] 

http://www.bc.edu/schools/law/lawreviews/meta-elements/journals/bclawr/44_2/09_TXT.htm
[26] http://www.unc.edu/~unclng/copycorner32Anne.htm
[26] 

http://www.changethis.com/4.DRM/download/?screen=0&action=download_manifesto
[27] http://www.telepocalypse.net/archives/000801.html
[28] http://www.cambridge.org/us/catalogue/catalogue.asp?isbn=0521805007
[29] "The Problem of Market Failure", Chapter 9 in Economics of the 

Environment, Robert Dorfman and Nancy

Dorfman (eds.), W.W. Norton (3rd edition), New York (1993). 

http://www.argmax.com/mt_blog/archive/000342.php
[30] http://www.argmax.com/mt_blog/archive/000342.php
[31] http://wilcoxen.cp.maxwell.syr.edu/pages/225.html
[32] http://www.copyrighthistory.com/anne.html
[33] http://nobelprize.org/economics/laureates/1991/press.html
[34] http://ssrn.com/abstract=582602
[35] http://www.cl.cam.ac.uk/~rja14/tcpa-faq.html
[36] http://www.baen.com/library/palaver4.htm
[37] 

http://www.economyprofessor.com/economictheories/perfect-competition.php
[38] http://www.openp2p.com/pub/a/p2p/2002/12/11/piracy.html
[39] http://www.openp2p.com/pub/a/p2p/2000/12/19/micropayments.html
[40] http://www.theregister.co.uk/2005/12/15/outlaw_ec_tv_ads/
[41] http://web.si.umich.edu/tprc/papers/2004/386/TPRC-Yuan.PDF
[42] www.bsa.org/idcstudy/pdfs/White_Paper.pdf
[43] http://www.wired.com/news/technology/0,1282,69763,00.html
[44] http://www.researchoninnovation.org/swpat.pdf
[45] http://www.researchoninnovation.org/thicket.pdf
[46] [1] 

http://www.apig.org.uk/current-activities/inquiry-into-digital-rights-management.html
[2] http://www.law.qut.edu.au/files/open_source_book.pdf p124

[3] http://www.duhaime.org/contract/default.aspx
[4] http://www.fsf.org/philosophy/sco/questioning-sco.html
[5] http://www.chillingeffects.org/
[6] http://www.code-is-law.org/getit.html
[7] http://ssrn.com/abstract=621261, http://ssrn.com/abstract=472141
[8] http://www.freedom-to-tinker.com/?p=945
[9] http://www.freedom-to-tinker.com/?p=939
[10] http://www.freedom-to-tinker.com/?p=944
[11] http://www.freedom-to-tinker.com/?p=941
[12] http://www.freedom-to-tinker.com/?p=940
[13] http://www.freedom-to-tinker.com/?p=938
[14] http://www.freedom-to-tinker.com/?p=919
[15] 

http://www.openrightsgroup.org/2005/11/23/music-industry-tries-to-hijack-serious-crime-legislation-in-europe/
http://www.guardian.co.uk/arts/netmusic/story/0,13368,1651273,00.html
[16] http://www.oag.state.ny.us/press/2005/jul/jul25a_05.html
[17] 

http://www.latimes.com/business/la-fi-sony4dec04,0,3749240.story?coll=la-home-headlines
[18] http://www.history-of-rock.com/payola.htm
[19] http://comment.zdnet.co.uk/0,39020505,39240187,00.htm
[20] http://www.wto.org/english/tratop_e/trips_e/trips_e.htm
[21] http://www.rbs2.com/torts.htm
[22] http://www.rbs2.com/cc.htm
[23] http://www.free-culture.cc/get-it/
[24] http://www3.open.ac.uk/oubs/bin/oubs.dll?CW301
[25] 

http://www.bc.edu/schools/law/lawreviews/meta-elements/journals/bclawr/44_2/09_TXT.htm
[26] http://www.unc.edu/~unclng/copycorner32Anne.htm
[26] 

http://www.changethis.com/4.DRM/download/?screen=0&action=download_manifesto
[27] http://www.telepocalypse.net/archives/000801.html
[28] http://www.cambridge.org/us/catalogue/catalogue.asp?isbn=0521805007
[29] "The Problem of Market Failure", Chapter 9 in Economics of the 

Environment, Robert Dorfman and Nancy

Dorfman (eds.), W.W. Norton (3rd edition), New York (1993). 

http://www.argmax.com/mt_blog/archive/000342.php
[30] http://www.argmax.com/mt_blog/archive/000342.php
[31] http://wilcoxen.cp.maxwell.syr.edu/pages/225.html
[32] http://www.copyrighthistory.com/anne.html
[33] http://nobelprize.org/economics/laureates/1991/press.html
[34] http://ssrn.com/abstract=582602
[35] http://www.cl.cam.ac.uk/~rja14/tcpa-faq.html
[36] http://www.baen.com/library/palaver4.htm
[37] 

http://www.economyprofessor.com/economictheories/perfect-competition.php
[38] http://www.openp2p.com/pub/a/p2p/2002/12/11/piracy.html
[39] http://www.openp2p.com/pub/a/p2p/2000/12/19/micropayments.html
[40] http://www.theregister.co.uk/2005/12/15/outlaw_ec_tv_ads/
[41] http://web.si.umich.edu/tprc/papers/2004/386/TPRC-Yuan.PDF
[42] www.bsa.org/idcstudy/pdfs/White_Paper.pdf
[43] http://www.wired.com/news/technology/0,1282,69763,00.html
[44] http://www.researchoninnovation.org/swpat.pdf
[45] http://www.researchoninnovation.org/thicket.pdf
[46] http://ssrn.com/abstract=698344
[47] http://ssrn.com/abstract=307005
[48] http://www.researchoninnovation.org/iippap2.pdf
[49] http://www.wired.com/wired/archive/2.03/economy.ideas.html
[50] http://www.researchoninnovation.org/patent.pdf
[51] http://ssrn.com/abstract=307005
[52] http://ssrn.com/abstract=329340
[53] http://www.wired.com/wired/archive/8.10/download.html?pg=2
[54] http://ssrn.com/abstract=433660
[55] http://www.wired.com/wired/archive/12.10/tail.html
[56] http://ssrn.com/abstract=690901
[57] http://www.quickmba.com/strategy/porter.shtml
[58] http://ssrn.com/abstract=517943
[59] http://ssrn.com/abstract=322120
[60] http://hbswk.hbs.edu/item.jhtml?id=3520&t=technology&noseek=one
[61] http://www.researchoninnovation.org/opensrc.pdf
[62] http://www.theinquirer.net/?article=12694
[63] 

http://moneycentral.msn.com/investor/invsub/results/compare.asp?Page=ProfitMargins&Symbol=MSFT
[64] http://news.zdnet.com/2100-3513_22-966219.html
[65] http://www.cato.org/pubs/handbook/hb108/hb108-40.pdf
[66] http://ssrn.com/abstract=348941
[67] http://ssrn.com/abstract=439960
[68] http://ssrn.com/abstract=280776
[69] http://ssrn.com/abstract=298302
[70] http://ssrn.com/abstract=501342
[71] http://ssrn.com/abstract=307820
[72] http://news.bbc.co.uk/1/hi/technology/4520884.stm
[73] http://ssrn.com/abstract=462122
[74] 

http://www.usatoday.com/tech/columnist/kevinmaney/2005-05-03-music-piracy-china_x.htm
______________________________________________________________________

This email has been scanned by the MessageLabs Email Security System.

For more information please visit http://www.messagelabs.com/email 

______________________________________________________________________

This very relevent (to DRM) slashdot story has just appeared, including relevent comments.

http://hardware.slashdot.org/hardware/05/12/21/1541228.shtml?tid=196
So much of the computer industry today is based on preventing 

competition. Software patents, DRM, DMCA lawsuits for interoperating 

with others' software... (Though reverse-engineering for 

interoperability was supposed to be allowed, just look at Blizzard and 

bnetd to see how this turned out in practice.)

Does anyone really think hardware manufacturers are promoting DRM to 

fight "piracy"? Kind-hearted, generous manufacturers just looking out 

for the poor little media industry? No, they are racing to be the first 

with a de-facto DRM system everyone has to use, so that they can license 

their DRM and be the toll-collectors for all digital communication. 

Nothing more, nothing less.

Whether a sufficient majority of corporations ends up accepting one of 

the DRM systems, or Congress ends up enacting one of them as law, it has 

virtually nothing to do with stopping "piracy" and everything to do with 

eliminating competitors, both in the hardware and media industries.

  The toll-collector aspect is twofold:

1) You have to buy hardware with DRM built into it -- otherwise you 

can't communicate with anyone else who's in the DRM chain.

Usually this DRM is protected by patents and/or trade-secrets, so every 

individual piece of hardware needs a license from the IP holder. At the 

very least, it requires knowledge of private encryption keys and/or 

registration of public encryption keys with a central authority. This 

probably won't be a free service, and by definition can't be a public 

service, otherwise the private keys will be exposed to the public and 

the system does nothing.

2) Despite what they tell us, a working DRM system cannot freely permit 

unscreened content from third-party, independent producers.

Here's why: if the system allows unflagged media to enter and be 

displayed normally, it allows an independent content creator to release 

non-DRM-encumbered content. It also allows anyone with the know-how to 

bypass the DRM on a single piece of licensed content and re-release it 

without the DRM. Thereafter, anyone using p2p sharing will just download 

the re-released, non-DRM version, and it will be appropriately 

non-flagged as if it were a piece of independent content. Voila, the DRM 

chain is broken.

Therefore, the only DRM system that has a chance of working is one that 

requires all content to be registered in some manner, even if the 

registration is provided without charge (at a loss) to independent 

creators. This means you can't distribute your newest novel without 

going through a corporate/government approval body.

It's certainly possible no functional DRM system will ever enter 

widespread use, and I hope this is the case. However, the only 

functional DRM systems will meet both of the above criteria. In my 

limited foresight, that is what the DRM supporters are actually 

attempting, only in small steps at first.

(I wrote this reply soon after you posted, but Slashdot's excessive 

anti-anonymity measures have delayed its posting for over 58 minutes. 

For this reason, I'll be unable to reply again even should your life 

depend upon a response.)

http://www.macfergus.com/niels/dmca/cia.html
"I have written a paper detailing security weaknesses in the HDCP 

content protection system. I have decided to censor myself and not 

publish this paper for fear of prosecution and/or liability under the US 

DMCA law."

And this proposed legislation in Congress

http://politics.slashdot.org/politics/05/12/22/0123210.shtml?tid=186&tid=126&tid=219
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