ALL PARTY PARLIAMENTARY INTERNET GROUP (APIG)

DIGITAL RIGHTS MANAGEMENT INQUIRY

MEMORANDUM SUBMITTED BY THE BRITISH LIBRARY
INTRODUCTION

1. The British Library welcomes the opportunity to contribute to the All Party Parliamentary Internet Group’s inquiry into Digital Rights Management.  The Library would agree that is misleading to portray the issues surrounding DRM as merely “a consumer versus publisher debate”; DRM raises broader issues about the traditional balance between the copyright holder and the public good. The Library believes that it has much to contribute to this and to the wider emerging debate around intellectual property in the digital age.

THE BRITISH LIBRARY

2. The British Library was established by statute in 1972 as the national library of the United Kingdom. The British Library is the main custodian of the nation’s written cultural heritage and one of the world’s greatest research libraries. The Library is an integral component of the UK’s national research infrastructure and it plays a correspondingly significant role in ensuring the research excellence of the UK and in supporting creativity and innovation. The Library’s incomparable collections have developed over 250 years; they cover three millennia of recorded knowledge and represent every known written language and every aspect of human thought.  The Library is the beneficiary of legal deposit, and it also purchases widely with a £16m annual budget for material of research value. 
· Sir Isaac Newton said “If I have seen further it is by standing on the shoulders of giants”. This is what the BL seeks to assist its users to do. In 2004/05, more than 5.25 million British Library collection items were consulted by, or loaned to, academic researchers, business researchers, and private individuals. The Library has decades of practical experience of operating within the library privilege and fair dealing provisions of the current legislation and hence has a keen appreciation of the complex balance of rights in copyright law. 

· The Legal Deposit Libraries Act 2003 has extended the Library’s legal deposit entitlement to digital items. 

· The British Library is emerging as a centre of excellence for developing tools and solutions for the management of, and access to, digital information. Its Digital Object Management Programme, which is being developed to provide the Library with the means of handling the ever-increasing number of digital items (with a multiplicity of access rights) in its collections, will contain digital rights management technology which will support the interests of library users, rights owners, and the Library itself. 
· The Library’s Chief Executive, Lynne Brindley, was a member of the commission that produced the RSA Adelphi Charter (www.adelphicharter.org) on creativity, innovation and intellectual property. The Library welcomes the Charter for raising the profile of the issues, for stimulating debate, and for articulating clearly the public interest, and commends it to the All Party Parliamentary Group.  

Maintaining the balance in copyright law

3. Copyright law has traditionally sought to strike an appropriate balance between the rights of creators to be recognised and rewarded for their work on the one hand; and on the other, the public interest in ensuring access to information and ideas as the basis for developing new knowledge. The purpose of intellectual property law has been – and should be in the future - to balance the sharing of knowledge and the rewarding of innovation; such balance being essential to sustain a healthy creative economy.

4. Under the current legislation, the creators’ right of ownership is assured until a period after their death, when their work passes fully into the public domain. During the copyright period, further opportunities are available for legitimate public good access through ‘fair dealing’ and ‘library privilege’.  The British Library believes that ‘digital is not different’ and that same balance should be maintained regardless of format of work. 
5. The Library fully recognises that there is need in the digital age for mechanisms that will allow a multiplicity of access rights to be managed through DRMs.  However it is ironic that while technology has increased the ability to circumvent copyright (as seen perhaps most notably in the ‘digital piracy’ currently affecting the film and recording industries), it is technology in the form of DRMs (or perhaps more precisely ‘technical protection measures’) that gives publishers the means to control access and usage in a way they did not have before. This has inexorably shifted the balance in favour of the rights holder.

6. If DRMs are too prescriptive – if they exert excessive control on access to information – this will fundamentally threaten the longstanding and accepted concepts of ‘fair dealing’ and ‘library privilege’ and undermine, or even prevent, legitimate public good access. For example: 

· DRMs do not cease upon the expiry of copyright; in effect this creates copyright in perpetuity

· DRMs may technically prevent the acts permitted under current copyright legislation, in particular fair dealing, library privilege, and copying to convert an item into an appropriate form for someone with a visual impairment. 

· Licensing, rather than sale, may become increasingly prevalent and access to material restricted as the publisher chooses.  

· The obsolescence of a DRM could render an item inaccessible to future generations of researchers, representing a loss to the heritage (as well as to the individual consumers who might have purchased the item). 
7. The British Library believes that a properly implemented Digital Rights Management regime can, simultaneously support the interests of rights holders and facilitate the widest possible use of digital content.  The Library’s fundamental concern is that the principle of fair dealing and library privilege for print needs to be re-interpreted and sustained for the digital age. The challenge for us is how this is to be re-interpreted and sustained. 
DRM and legal deposit

8. The Legal Deposit Libraries Act 2003 provides the framework for (non-retrospective) extension of legal deposit of UK published material to non-print publications and makes the necessary enabling modifications to copyright and database right legislation. The obligation on publishers to deposit includes delivery of ‘a copy of any computer program and any information necessary in order to access the work…’ which would necessarily have to extend to any associated DRM.
9. A series of Regulations, brought forward by the Secretary of State for Culture, Media and Sport and needing the affirmative resolution of both Houses of Parliament, is required before legal deposit can actually come into effect for online publications. To inform the production of Regulations, the Secretary of State has established the Legal Deposit Advisory Panel, an advisory non-departmental public body, to advise her on the timing and content of Regulations, including provisions for access to deposited or harvested content. The Panel’s membership was announced, and its work commenced, in early September 2005. Thus it is too early to speculate on the precise nature of Regulations under the Act and the particular role of DRM systems within them. It is anticipated that DRM will enter into the Regulatory Impact Assessment that will precede each Regulation, and the six legal deposit libraries expect that a DRM layer will be a component in the digital infrastructure which they will develop, collectively and severally, to provide access to material collected under the Act and to give assurance that access will only be possible to authorised users. 
PROVISION FOR THE VISUALLY IMPAIRED AND OTHER DISABLED PEOPLE 
10. The British Library is a member of Share the Vision, an umbrella organisation supporting visually-impaired library users. In their written submission to the APIG inquiry, Share the Vision state, “We fully understand the rights of copyright holders to protect their intellectual property from piracy but that should not be at the cost of excluding visually impaired and other disabled people from legal access to such sources of content”.  The British Library endorses that view and supports the Share the Vision submission. 

IMPORTANT ROLE FOR UK PARLIAMENT
11. The Library would underline the critical significance of this issue for research, scholarship, and innovation and for the creative economy of the UK. That its  importance is recognised is reflected in the APIG inquiry itself: and in recent weeks two further relevant reviews have been announced (the Gowers Intellectual Property Review reporting to the Chancellor of the Exchequer and the Secretaries of State for DTI and DCMS)  and the Culture Media and Sport Committee is to hold an inquiry into 'New media and the creative industries' which is seeking views on IPR in that context. 
12. Of course, much copyright legislation is now made at European or treaty level. It is therefore vital that pertinent EU Directives and international treaties reflect the interests of UK citizens and their rights as enshrined in UK law. The Library believes that the principle of fair dealing and library privilege - which in its view strikes an appropriate balance in the public interest between the rightsholder and user for print – now needs to be re-interpreted and sustained for the digital age. 
The British Library, December 2005
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