BRITISH COPYRIGHT COUNCIL

Response to the All Party Parliamentary Internet Group (APIG) inquiry into the issues surrounding Digital Rights Management 

The British Copyright Council is an association of bodies representing those who create, or hold interests or rights in, literary, dramatic, musical and artistic works in which rights of copyright subsist under the United Kingdom’s copyright law (Copyright, Designs and Patents Act 1988), and those who perform such works.
Summary of the key points made in this submission:-

· Need for a better understanding of the term “Digital Rights Management Systems”;

· Digital Rights Management Systems do not distort the balance of copyright law;

· Content sharing licences, such as Creative Commons, are based on the existing framework of copyright legislation;

· Digital Rights Management Systems are beneficial to copyright deposit libraries which should work closely with other stakeholders to maximise those benefits;

· Changes in technology pose a problem for all but interoperability reduces the likelihood of discontinuity;

· Stakeholder initiatives lead the way in using Digital Rights Management Systems to improve access for people with impairments;

· Legal protections against the circumvention of Digital Rights Management Systems are already in place and further legal protection would be premature;
· Prevention of the unintentional consequences of new technology is the function of consumer law;

· UK Parliament has a role in ensuring that all stakeholders are properly informed and consulted, particularly individual creators and performers and others involved in the publication and dissemination of creative and cultural products.

The British Copyright Council welcomes the opportunity to respond to APIG’s public inquiry into issues surrounding Digital Rights Management Systems (DRM) and is pleased that APIG’s Chairman, Derek Wyatt MP, recognises that “DRM systems provide ... opportunities to both publishers and consumers”.  DRM provide opportunities for creators and performers as well as for publishers and consumers and are already improving the efficiency and transparency of rights administration systems operated for the benefit of creators and performers.   For consumers, we strongly believe that DRM can safeguard their interests as well as providing them with opportunities.
The Council is aware of, and supports, the more detailed response by British Music Rights, a music rights’ organisation with whom we have close links and which represents a number of our members.  We have also read with interest, and support, the response prepared by the Digital Content Forum.

We agree with both British Music Rights and the Digital Content Forum that legislative action at this stage of the market’s development would be premature.  We do, however, welcome Government and Parliamentary interest and encouragement of DRM development, particularly where this responds to the needs of individual creators and performers, and those small and medium size enterprises involved in the publication and dissemination of creative and cultural products.  
Before turning to the questions posed by the inquiry, we wish to express our concern at the widespread confusion over the term “Digital Rights Management Systems”.  We believe that APIG’s inquiry should promote the need for clarification and better understanding of the term, through support for research and investigation into markets where DRM are already used successfully.  There is a real need to build on existing work in this field.
Distinctions must be drawn in any discussion or inquiry into DRM between Technological Protection Measures (TPM) and Rights Management Information (RMI).  Different definitions for TPM and RMI are already included within the EC Copyright Directive and resulting Copyright and Related Rights Regulations 2003.
TPM, that is, “any technology, device or component which is designed, in the normal course of operation, to protect a copyright work other than a computer program”, are vital for the successful development of new creative and cultural products in the ever expanding digital market place.   With public interest safeguards under consumer law, they provide rights owners with a valuable means of defining the ways in which a particular product or service can be used whilst also preventing, or at least reducing, the making of illegal copies.  
RMI, on the other hand, has long enabled rights managers, whether agent, publisher, producer, or collecting society, to manage rights on behalf of the original creator or performer. They are defined as “any information provided by the copyright owner or the holder of any right under copyright which identifies the work, the author, the copyright owner or the holder of any intellectual property rights, or information about the terms and conditions of the use of the work, and any numbers or codes that represent such information”.  The development of codes and standards in particular is leading to faster, more transparent and more efficient management of rights and is thus improving revenue streams for all rights owners, particularly for creators and performers.  Such information when incorporated directly into creative products such as films and sound recordings provides safeguards for the consumer by improving authentication of works.  RMI also has the potential to facilitate the process of tracing and contacting rights owners or their managers, agents and collecting society for right clearance purposes by interested parties such as libraries, archives, educational and public bodies, or other more commercial users, thus ensuring wider dissemination of knowledge and of creative content, again with guarantees of authenticity.  RMI is a key component in the development of the digital marketplace for all stakeholders.
Recognition of the distinction between these two elements of DRM is essential if APIG’s inquiry is to reach conclusions which are in the best interests of all stakeholders.  
Turning now to APIG’s questions:

1.
Whether DRM distorts traditional tradeoffs in copyright law
We do not believe that any form of DRM distorts the balance of copyright law particularly in the light of changes to the Copyright Designs and Patents Act 1988 (as amended) by the Copyright and Related Rights Regulations 2003 which implemented the EC Copyright Directive in the UK.
2.
Whether new types of content sharing licences (such as Creative Commons or Copyleft) need legislation changes to be effective

We see no conflict between content sharing licences such as Creative Commons and the existing copyright system.  Copyright licensing practice has evolved over many years and the fact that licences such as those used by Creative Commons have adopted the existing copyright system as their legal basis, indicates how successful it has been.  Legislative change to accommodate such licences is unnecessary.  

Where the British Copyright Council has some doubt about such content sharing licences is in the possibly prejudicial nature of such agreements.  We believe that creators and performers are being given insufficient explanatory information about the nature of such agreements, the rights granted and the potential long term impact of granting such rights.  Whilst this is not a matter for legislation we do believe that UK Parliament could promote better education on rights and information on professional practice for British creators and performers and for commercial users of rights.
3.
How copyright deposit libraries should deal with DRM issues

We understand that our publisher members are already in negotiations with archives and libraries on this matter.  Copyright deposit libraries already use and are therefore familiar with the positive aspects of DRM, particularly RMI, and any developments in this area and in the interoperability of such systems can only be of benefit to them.

4.
How consumers should be protected when DRM systems are discontinued

Obsolescence and discontinuance of technical systems in any sphere is a risk and a potential source of problems for all parties.  Encouragement of interoperability between DRM would greatly reduce the likelihood of such systems being discontinued.  Lack of interoperability and the possibility of discontinuity is a disadvantage to rights owners as well as consumers, particularly small scale and individual right owners looking to invest in such systems for the purpose of individual rights management.
5.
To what extent DRM systems should be forced to make exceptions for the partially sighted and people with other disabilities

Again, our publisher members and the RNIB have already developed a pilot scheme providing improved access to published materials by visually impaired people.  Such initiatives should be supported and encouraged by Parliament and Government to ensure that all rights owners recognise the importance of applying DRM in a responsible and transparent way.
6.
What legal protections DRM systems should have from those who wish to circumvent them
A legislative framework is already in place for DRM and any further direct legislative protection at this time would be premature.
The success of future digital business models also depends on positive acceptance of DRM by consumers and rights owners alike, as well as on improved interoperability.  Government and Parliament should support and encourage the development of interoperable DRM and encourage positive public acceptance through support for research and development, campaigns of awareness and education and the development of best practice, based on tested examples, within the relevant industries or sectors.

7.
Whether DRM systems can have unintended consequences on computer functionality
There will always be those whose enthusiasm for technological or for market development prevent them from recognising other possible consequences.  However usually the developers of TPM or RMI are not the same people or bodies as the owners of the copyright works to which the TPM or RMI are applied.  The developers have obligations under consumer law to seek to ensure that new products are tested with the aim of avoiding unintended consequences of use.  It is the role of Parliament and Government to monitor the marketplace properly, on behalf of all stakeholders, and to ensure that where such situations arise, consumer protection rules provide the appropriate route to any recourse.
The foremost desire of the vast majority of creators and performers, their agents, managers and agencies and their commercial publisher and producer partners is to see their work made available to the public as widely as possible, subject to proper authorisation.  The sensible application of DRM is in the interests of all rights owners.
8.
The role of the UK Parliament in influencing the global agenda for this type of technical issue
We believe that UK Parliament’s first role should be to ensure that its members are properly informed about DRM, the distinctions between TPM and RMI and the benefits of such systems as well as areas of potential difficulty.  
Through relevant Government Departments, UK Parliament should promote consideration of and collaboration between all stakeholders in any debate on this issue.  In particular, we would welcome the inclusion of representatives of creators and performers and small scale producers and publishers of creative and cultural goods in any consultations.  Unlike larger industries and companies, most are not in a position to invest directly in the development of DRM, and their interests can be overlooked.  They should not be omitted from the Government/Stakeholder consultative processes.  Their creative efforts produce some of our best and most innovative work.  Their economic wellbeing and access to their work are directly affected by developments in, and must underpin any consultation in, this area.
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