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Introduction
Writers are particularly concerned about the way in which both the policy debate and media attention around Digital Rights Management systems are focused either on the global media moguls or the rights and expectations of consumers.  For this reason, we welcome this initiative by the All Party Internet Group and the opportunity to present a different perspective than that which can be provided by the publishers/ media corporations or by consumer groups; and to propose that further research is needed into business models and protection systems which will ensure that creators are appropriately remunerated and recognised for their work.

From the outset we suggest at any discussion of an entity known as “DRM”, acknowledges and applies the internal sub-definitions applied by European / UK legislation to this term. If an informed debate is to take place, it is vital to acknowledge the role of (and separate legal protection for) “rights management information”
 alongside the various technical and legal measures that exist to specifically provide protection for works and information. This distinction is of particular importance in terms of the public debate on this issue.          

Our response to each of the key issues is as follows:
1.  Does DRM distort traditional tradeoffs in copyright law?

Writers see copyright as protecting their position in a market place in which they will always be the weaker party in any individual negotiation.  It provides them with a degree of control over what happens to their creative output, the opportunity for remuneration throughout the life cycle of their work, and thus makes a major contribution to an environment in which they can continue to create.  The author can, in theory, although not in practice in some genres (journalism and Science, Technical and Medical publishing for example), choose whether to assign all or part of the rights in a work to a publisher who will then undertake to edit, publish and promote the work while also undertaking to protect the writer’s rights.

What distorts the relationship between the two is the exercise of compulsion in a contractual relationship in which the individual author will almost always be the weaker party.  That compulsion can involve a requirement that ‘all rights in all media in perpetuity’ are assigned to the publisher, sometimes with the implication that a failure to assign may affect publication of future work.
DRMs will not per se affect the imbalance; but the ownership and management of DRMs will.  On the negative side, if DRMs are owned and operated by international conglomerates, it is highly likely both that remuneration to the individual writer for their secondary rights will be adversely affected (see Appendix for examples of secondary rights income for writers from ALCS) and that the individual writer’s bargaining power will be still further weakened.  

However, if alternative sources of investment can be found in order that DRMs secure secondary rights income streams to writers by the addition of rights ownership metadata and systems for recording usage and handling micro-payments, then DRMs can become the instruments for potential improvement of the current imbalance. 
 The most difficult of these three elements is the development of an authoritative, current source for rights ownership information.  Secure systems for recording usage which do not impinge on personal privacy, and protocols and standards for data exchange, are already available or in development. Collecting societies provide a pre-existing business model for the management of micro-payments where the individual rightsholder is not in a position to licence or collect revenues due.  Further investment in the extension of authoritative rights ownership initiatives, possibly on the lines of the Watch database, would  be of real value as digital markets develop.
On the positive side, DRMS will be one of the tools which will allow considerably more authorised, global re-use of a writer’s work provided that the licensing structure is sufficiently flexible, the DRM systems operable on a range of different platforms, and the remuneration system (if required by the creator) fair and equable.

2.  Do new types of content sharing licences (such as Creative Commons or Copyleft) need legislation changes to be effective?

There seem to be two assumptions underlying this question.  The first being that these types of licence are in some way ineffective, the second being that they are de facto ‘a good thing’ and should be supported.  Neither of these assumptions is proven, and should be before any consideration can be given to legislation.

For example, in the case of Creative Commons, there are now reported to be some 50 million Creative Commons licensed works on the internet.  There is clearly a widespread perceived need (in the academic community at least) for some form of licensing structure which gives choice to the creator and allows easy access.   In theory the Creative Commons model provides a highly effective response to that need. It is worth noting, however, that one of the reasons for the successful take-up of the licence may be the fact that they rely on, and exist in, an already highly developed legislative system – copyright law. 
The critical unanswered questions are whether the licences are achieving and will achieve what the licensor and the licensee needs.  What is crucial to remember (as it is not explicit in the information supporting the CC licensing scheme) is that the licence does not, in itself, provide any rights protection to the creator as it lacks any support infrastructure.   Without any means of exercising control the creator is, in effect, giving away all rights (globally and in perpetuity) whether that is the intention or not.  Legislation will not change this; consumer and creator education, involvement of existing models for individual and collective rights management, and creator-controlled open DRM systems could potentially be more effective. 

3.  How should copyright libraries deal with DRM issues?

It is for the practitioners to comment here.  From the writers’ perspective, it is crucial to their ability to continue to create that DRM – both in the context of technological protection and rights management – is used effectively by legal deposit libraries to ensure that access, whether on-site or remote, is granted within the existing framework permitting activities such as non-commercial research and private study. In cases where the proposed use exceeds such legal exceptions, DRM technology presents the opportunity for point-of-contact licensing solutions.).  
4.  How should consumers be protected when DRM systems are discontinued?

We suggest that the question of continuity in the terms of the technology underlying successive generations of DRM should be addressed in the context of its affect on both consumers and rightsholders. 
5.  To what extent should DRM systems be forced to make exceptions for the partially sighted and people with other disabilities

We suggest that ‘forced’ is the wrong term, in this context. In accordance with the call for ‘voluntary measures’ in the EC Copyright Directive
, ALCS has always supported improved access for the partially sighted and, most recently, has been a party to detailed discussions, facilitated by the DTI,  between rightsholders and representatives of the visually impaired community. The resulting pilot scheme aims to provide access to digital files enabling the creation of accessible materials in a technically secure and trusted environment. Whilst wishing to retain control of their rights, and to secure adequate remuneration in appropriate cases, the majority of our members have consistently supported all measures which would assist access for the partially sighted and those with similar disabilities, a continue to do so in the digital-use environment.
6.  What legal protections should DRM systems have from those who wish to circumvent them?
In an environment where – through the operation of peer-to-peer file sharing technologies – content, once ‘released’ can be readily and rapidly distributed globally, a set of a robust legal rules to protect the legitimate securing of such content is vital. We suggest that the raft of measures introduced into Part VII of the Copyright Designs and Patents Act (1988), on implementation of the EC Copyright Directive provides these rules. The challenge now for policy-makers is to ensure that, particularly in cases of the most serious commercial infringements, the available civil and criminal sanctions are vigorously (and visibly) applied. 
Alongside the formal legal rules, schemes that harness the potential for DRM to provide rights education and awareness messages should also be promoted across government departments (such as DTI,DCMS,DFES), by informed groups such as All Party Internet Group. 

7.  Can DRM systems have unintended consequences on computer functionality
There will be others more qualified to respond on this technical issue.
8.  The role of the UK Parliament in influencing the global agenda for this type of issue
The UK Parliament has an important role to play in this global debate. One only has to look at the DCMS figures on the value of exporting the creative industries - £11.4 billion contributed to the balance of trade in 2001, representing a 4.2% share of all goods and services exported – to understand the commercial significance of protecting creativity and the products and industries it drives in the digital–use environment. 

Digital technology offers users far greater choice in terms of the way in which they access and interact with creative content. From a writer’s perspective, the same technology provides an incentive to create, by providing the means to entertain, educate and inform new readers and explore new markets. If current and future advances in digital technology are to deliver both of these objectives – as it should - then a balance must be struck between the provision of access to content and observance and understanding of the following core, basic principles:

(i) the recognition of the need to protect rights - both economic + moral - in the underlying content, and

(ii) the need for the development of an appropriate and proportionate infrastructure to ensure that the on-line use of creative content may be audited and, in appropriate circumstances, remunerated. 

This delicate ‘balance’ was neatly summarised in the recent EC staff working paper on the issue of the creation of digital libraries
,   




“Solutions have to be found that respect the legitimate interest of creators, while enabling full use of the potential of the new technologies.”
The UK Parliament has a clear role to play in leading the DRM debate – by identifying and supporting technology means that a) guard against unlawful use of content and b) provide an environment that serves the needs of both lawful users and those who create the underlying content.
APPENDIX

About the Authors Licensing & Collecting Society
 The Authors’ Licensing and Collecting Society Limited (‘ALCS’) is the UK rights management society for writers of all genres of literary and dramatic copyright works.  Established in 1977 and wholly owned by its writer members (of whom there are currently 52,000), ALCS is a not-for-profit, non-union organisation. The Society’s governing body, the Board of Directors, is composed of elected Ordinary writer members, and writers nominated by its two Corporate members, the Society of Authors and the Writers’ Guild of Great Britain.  
Since its foundation, ALCS has paid writers over £100 million in fees and today it continues to identify and develop new sources of income for writers. It therefore has a proven track record of managing the licensing, collection and distribution of royalties at the micro level to very large numbers of authors for whom this income is essential.  To provide further information about ALCS, we enclose a copy of our Strategic Plan and Annual Report. 

Secondary rights income for writers

The following are typical examples of a range of writing incomes from secondary rights secured through ALCS collective licences.  They do not constitute full secondary rights income, as Public Lending Right and other fees should also be added.  
They should be viewed in the context, according to the findings of a Society of Authors survey in 2001
, of 61% of their writer members earning less than half of the then national average wage, and 46% less than a quarter.
Writer 1: Playwright and TV script writer (for adults)
Average annual ALCS income 2000-2005:  £4,850.00

Writer 2: Novelist and writer of general non-fiction

Average annual ALCS income 2000-2005: £ 1329.00
Writer 3: Writer of books, and radio and TV scripts (for children and young adults)
Average annual ALCS income 2000-2005: £335.00

� As defined by s. 296ZG(7)(b) of the CDPA (1988)


� Art.6(4), Directive 2001/29


�SEC(2005) 1194, Annex to the Communication to the Commission “i2010: Digital Libraries”


� The Author, Volume XX1, No.2





