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APIG &

ALL PARTY INTERNET GROUP

"Digital Rights and Digital Heritage: preserving

creativity in the Internet era"
5.00 - 7.00pm
2nd February 2005
Attlee Suite, Portcullis House, Westminster

AGENDA

17:00 Opening by Derek Wyatt MP, Chair All Party
Internet Group

17.15 Introduction, Will Davies, Senior Research
Fellow, ippr

17.20 John Enser, Copyright Law Specialist,
Olswang

17.30 Sarah Faulder,

Chief Executive, Music Publishers Association

17.40 David Dawson, Senior ICT Adviser, Museums
Libraries and Archive Council

17.50 Paula Le Dieu, BBC Creative Archives Project
18.00 Steve Sharman, Digital Media Consultant, IBM
18.10 Q&A

18.55 Close and vote of thanks
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Background

This joint event with the All Party Internet Group looked at the role of digital rights
management techniques and the preservation of content in the digital era. The opening
address was given by Derek Wyatt MP, Chair of APIG and was followed by presentations
from:

e John Enser, Copyright Law Specialist, Olswang

e Sarah Faulder, Chief Executive, Music Publishers Association, representing British
Music Rights;

 David Dawson - Senior ICT Adviser, Museums, Libraries and Archives Council

e PaulaLe Dieu - BBC Creative Archives Project

e Steve Sharman, Digital Media Consultant, IBM

The presentations were followed by a panel discussion and Q & A session moderated by
Will Davies, Senior Research Fellow, ippr

The event was held 5 - 7pm, Portcullis House, Westminster
The copyright balance

Since its introduction into UK law in the 17" century, copyright law has sought to balance
the interests of rightsholders, in providing incentives to create and protections for creative
works, with the rights of wider society in order to encourage further creativity and grow
cultural heritage. The main crux of the debate at this ippr event was whether, in the digital
age, we have the balance right, if we do, how can we maintain it and if we don’t, what
needs to be done in order to redress any imbalance.

John Enser of Olswang highlighted the extent to which the current policy debate
surrounding copyright and relevant legislation had been dominated by the US: the majority
of academic focus has so far been on the rights and wrongs of the Digital Millennium
Copyright Act (DMCA) and defining copyright infringement cases, such as Universal
Studios vs. Sony Betamax, and A & M Record et al vs Napster, had been taken in US
courts.

However, the wealth and strength of the creative industries is particularly important to the
UK. Sarah Faulder, Music Publishers’ Association, quoted figures published by the
Department for Culture Media and Sport on the UK creative industries’ contribution of 8.2
per cent to gross value added in the UK in 2001. Copyright is important, she stated,
especially in light of findings from British Music Rights research that a high percentage of
school children wish to earn a future living working in the creative industries.

But there was similar concern that the balance had been tipped too far in favour of
rightsholders in the last few years, with anti-circumvention provisions contained in the
DMCA and EU Copyright Directive, protecting digital rights management solutions which
had great potential to restrict ‘fair use’ rights of consumers. There was similar concern that
the use of technological measures to protect content could lead to ‘digital lock out’ in the
future, and a diminishing of the commons — that is material freely available for use existing
in the public domain.

To avoid this possible future, new alternative forms of protection, based on a commons
model have been formed: most notably the open source movement and creative
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commons. Creative Commons was set up by copyright lawyers in the US, its most famous
proponent being Lawrence Lessig, to provide alternative licenses that can be attached to
creative content. The legally binding licenses can include a demand that the content be
used only for non-commercial work, that any content it is used to create be given the same
Creative Commons License, or it allows content to be given freely to the public domain
with no rights attached whatsoever.

There is little argument that copyright should not exist, proponents of the Creative
Commons model simultaneously express their respect for copyright’s function; however,
there are arguments that the current term of copyright protection (life of the author plus 70
years) is too long and that it does little to incentivise further creativity once copyright is
awarded.

New Business Models

One of the biggest threats to the copyright balance has of course come with the
penetration of higher bandwidth services allowing file swapping using peer to peer
networks. The most famous example of this file-swapping phenomenon is of course
Napster which was popular earlier at the turn of the millennium and used to swap music
files. The music industry has to some extent responded to the threat this new technology
posed to their businesses by developing alternative business models and through a series
of high profile campaigns aimed at bring suit against the most prolific file sharers and
downloaders. With increasing bandwidth the movie industry has now come under threat,
with BitTorrent labelled as the latest ‘disruptive’ technology threatening the economic value
of copyrighted works.

The extent of illegal file sharing over the Internet has been blamed in part on the music
industry itself. The music industry was slow to recognise the potential of the Internet and
failed to encourage business models based on the purchase of legitimate downloads.
However, Apple’s iTunes has rapidly grown in popularity and recently recorded its 200
millionth legal download.

There are other download sites emerging — including a re-born legal Napster, Real and a
future product from Microsoft — however problems are now emerging with interoperability
between digital players and digital formats. In particular, the rights protection used by
Apple, while enabling some fair use rights, does not allow for music purchased from the
iTunes music store to be played on any other portable digital music player apart from the
iPod. Similarly, iPod users cannot use Napster or Real to download music. This highlights
the importance of open standards in order to avoid harm to the consumer through potential
‘format wars'.

Digital Heritage

There have been recent efforts to create a ‘digital heritage’ for the UK. The Museums,
Libraries and Archives Council is currently involved in a project to develop a ‘knowledge
web’ allowing users to search for answers to their culture and heritage related queries A
presentation outlining the MLA'’s project is available on the ippr website.

The BBC has been engaged in similar activity working to create the BBC Creative
Archives. Paula Le Dieu’s presentation on this project is available on the ippr website.
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Several issues were discussed in the context of these two projects. The BBC is facing a
difficult challenge in negotiating rights to release content through the creative archive, as
are the MLA in encouraging projects such as community archiving where the rights of
creative content used may not be known. There were also concerns that public institutions
such as the BBC and museums may ask citizens to pay for access to digital archives,
while there was feeling that tax payments should already cover this.

For the BBC, payment for archiving activities was presumed to come from the re-
prioritisation of existing funds to deliver the public value and openness the BBC is
committed to in its Charter.

Public vs Private

While the BBC through its creative archives project, and other public sector publishers are
encouraging users to ‘rip, mix and burn’ content for transformative uses, rightsholders
have similar concerns that such activity will further undermine their fight to get citizens to
respect copyright and resist infringing uses. On the other side of the debate, there were
concerns that with DRM and protections available for these technologies in law, the
existence of the public online was severely threatened and that commercial content was
‘taking over’.

There was general agreement that both types of content should be able to exist online,
however, it was recognised that there may be difficulties in teaching users to understand
the difference between the two. An analogy of walking down the street, passing a
bookstore, then a library and then a counterfeit dvd seller was offered, explaining how
people understand these differences offline. However, it is not clear that such distinctions
can be clearly made online, and even if they are, whether users will respect them.

The importance of media literacy was emphasised in delivering messages of ‘right and
wrong’ content use. However, it is freely admitted that copyright is a complicated area,
and fair use particular difficult to define. Providing clear accessible messages which can
also communicate citizens rights to access may be difficult to do.
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